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In the United States Circuit Court of Appeals for

the Ninth Circuit.

F. H. WASKEY et al.,

vs.

ELMA McNAUGHT et al.,

Appellants,

Appellees.

Order Granting Additional Time to File Record

Thereof and Docket Cause.

On motion of the appellants in the above-entitled

action, it is hereby ordered that the appellants be,

and the}^ are hereby, granted sixty days' additional

time from and after this date within which to file

in the clerk's office of the U. S. Circuit Court of

Appeals, a certified transcript of the record in the

above-entitled matter, and to docket said cause on

said appeal in said Circuit Court of Appeals.

Dated, Nome, Alaska, August 27, 1907.

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 1517. United States Circuit

Court of Appeals for the Ninth Circuit. F. H.

Waskey et al., Appellants, a^s. Elma McNaught et

al., Appellees. Order Extending Time to File

Transcript. Filed Sep. 28, 1907. F. D. Monckton,

Clerk. Refiled Nov. 2, 1907. F. D. Monckton, Clerk.
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In the United States Circuit Court of Appeals for

the Ninth Circuit,

P. H. WASKEY et al.,

vs.

ELMA McNAUGHT et al.,

Appellants,

Appellees.

Order Granting Additional Time to File Record

Thereof and Docket Cause.

On motion of the appellants in the above-entitled

action, it is hereby ordered that the appellants be,

and they are hereby granted to and including the

1st day of December, 1907, within which to file in

the clerk's office of the United States Circuit Court

of Appeals a certified transcript of the record in the

above-entitled cause, and to »docket said cause on

said ai)peal in said Circuit Court of Appeals.

Dated, Nome, Alaska, Oc^tober 22, 1907.

ALFRED S. MOORE,
Judge District Court, District of Ahiska, Second

Division.

[indorsed]: In the District Court for the Dis-

trict of Alaska, Sccfond Division. P. II. Waskey ot
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al., Appellants, vs. Elma McNaught et al., Appel-

lees. Order Extending Time to December 1st to File

Certified Copy of Transcript.

No. 1517. United States Circuit Court of Appeals

for the Ninth Circuit. Filed Nov. 23, 1907. F. D.

Monckton, Clerk. Ira D. Orton, Attorney for Ap-

pellants.
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Names and Addresses of Attorneys of Record.

T. M. REED, Nome, Alaska,

ELWOOD BRUNER, Nome, Alaska,

J. ALLISON BRUNER, Nome, Alaska,

Attorneys for Plaintiffs.

ALBERT FINK, Nome, Alaska,

P. D. OVERFIELD, Nome, Alaska,

IRA D. ORTON, Nome, Alaska,

O. D. COCHRAN, Nome, Alaska,

C. D. MURANE, Nome, Alaska,

W. A. GILMORE, Nome, Alaska,

Attorneys for Defendants.



vs, Elma McNaught und Otto Halla,

In the District Court for the District of Alaska,

Second Division,

ELMA McNAUGHT and OTTO HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. M. CRABTREE, JOHN DOE
and RICHARD ROE,

Defendants.

Bill of Exceptions.

Be it remembered, that on the 11th day of May,

1907, in the above-entitled action, certain affidavits

were filed therein, in words and figures as follows:

In the District Court for the District of Alaska,

Second Division.

ELMA McNAUGHT et al.,

Plaintiffs,

vs.

F. H. WASKEY et al.,

Defendants.
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Affidavit of Elma McNaught. .-»:

United States of America,

District of Alaska,—ss.

Elnia McXauglit, being duly sworn, deposes and

says : I am well acquainted with the ground covered

by the Roosevelt mining location, a portion of which

is the subject of controversy in this action. Also

with the Golden Bull mining location and other min-

ing claims in the hmnediate vicinity of the foregoing

claims, and have known them intimatel}' since

August, 1902.

I am also well acquainted with Otto Halla, one of

the plaintiffs in the above-entitled action.

About the first of August, 1902, Mr. Halla told me

that there was some vacant ground laying north of

the Golden Bull mining claim which he had shortly

before located for one Max Roth and adjoining the

northeast corner of the said Golden Bull claim.

On the second day of August, 1902, I went out

witli Mr. Ilalla to look over this ground that he said

was open for location. We went carefully over the

boundaries of the claim; that I afterward located as

the Roosevelt, and also tlie adjoining ground and

cxauiined all of the stakes in that immediate vicinity.

We foiuul the stakes of the Pioneer Bench claim

which was situated easterly of the ground I located



vs. Elma McNaiight und Otto Halla. 7

as the Roosevelt. We also found the stakes put up

by Mr. Halla of the Golden Bull claim which he had

located for Max Roth. About three hundred feet

easterly from the southeast corner of the ground I

located as the Roosevelt we found the initial stake

of the Bon Voyage with the location notice thereon.

We found no other stakes of the Bon Voyage claim,

but we saw by reading the location notice that it cov-

ered ground east of the Roosevelt and east of the

Golden Bull claim.

On returning to town Otto Halla at once made me

a copy of the location notice of the Roosevelt claim

and on the reverse side of the notice he made a map
of that claim and the adjoining claims of which we

had found the stakes, and he also made a copy of it

in my record book of facts and descriptions and other

memoranda which I keep in relation to claims which

I own or am interested in.

On August 4th, 1902, after having made a thorough

search and tracing out the boundaries of all the ad-

joining claims in the recording books, I placed the

Roosevelt location notice on record. I at that time

held a power of attorney for that purpose from my
husband, John McNaught, and made the location

notice out in his name with myself as his agent.

Subsequently my husband John McNaught deeded

the entire property to me, and subsequently thereto,

and in 1903 I conveyed by deed a full undivided one-
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half interest of the Roosevelt claim to Mr. Halla,

my eoplaintiff.

On the clay I located the Roosevelt claim and snb-

sequent thereto I made a discovery of gold upon said

claim. I marked the boundaries of the Roosevelt

claim upon the ground so that they could be readily

traced. During all of this time Mr. Halla was with

me and assisted in the location. V^^e posted a notice

of location upon the claim which contained the name

of the locator, the date of the location, and such a

description of the premises by reference to natural

objects and permanent monmnents as would and did

identify the same, and thereafter on the 4th day of

August, 1902, after having made a thorough search

and tracing out the boundaries of all the adjoining

claims on the recording books, I placed the Roose-

velt location notice on record.

In the summer of 1903 I went to the Roosevelt

claim and placed additional stakes 2x4 and 31/2 feet

high on all the corners, and at the initial stake I

placed a coal oil can and painted the name of the

claim on the stakes, and on the can which held the

location notice. A miner in my empk>y was digging

a trench on the ground at that time as assessment

work and lie also assisted me in setting the stakes.

At that time there were no stakes of the Bon \%)yage

within the limits of the Roosevelt or that would show

that the lion Voyage wcaild 'inflict in .niv w.mv with
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either the Roosevelt or the Golden Bull mining

claims.

At that time there was no evidence of any work

having been done on the Roosevelt claim, or on any

of the adjoining ground other than that done by my

workmen.

In the summer of 1904 on my return to Nome I

went over the ground of the Roosevelt claim and

found a stake about ten inches square and about a

foot high at the southeast corner of the Roosevelt

claim marked ^^B. V." This stake was not there in

the summer of 1903, nor did I ever until this time

in 1901- ever see any stake indicating the Bon Voy-

age claim other than the one I have heretofore re-

ferred to as being located about three hundred feet

easterly from the southeast corner of the Roosevelt

claim.

I was then, and ever since the date when I located

the Roosevelt claim have been, well acquainted with

all the ground lying within the exterior boundaries

of what is now claimed to be the Bon Voyage mining

claim, and vip to 1904 when I visited the claim upon

my return from the outside I saw no evidences of

assessment work either upon the Roosevelt or the

Golden Bull mining claim, or within the exterior

boundaries of said Bon Voyage claim other than that

Avhich had been done in 1903 by my workmen upon
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the Eoosevelt, with the exception of a small hole on

the northerly portion of the Golden Bull claim.

In the summer of 1905 I went over the groimd

again and saw for the first time the small stake I

had seen in the summer of 1904 marked ^^B. V." now

placed in a high mound.

In 1906 I went over the Eoosevelt claim to inspect

the work of my laymen. I was there in company

with Otto Halla. While on our way there we met

Frank H. Waskey, one of the defendants herein.

]Mr. Waskey and Otto Halla held a conversation all

of which I overheard in reference to the Roosevelt,

Golden Bull and Bon Voyage claims and the conflict

between the Bon Voyage, Eoosevelt and Golden Bull,

and I heard Mr. Waske.y tell Otto Halla that he

would not work on the strip of ground in conflict

between the Eoosevelt and Bon Voyage, but would

work only on the fraction between the Eoosevelt and

Golden Bull claims.

Affiant further states that at the time of making

the said location of the Eoosevelt claim the same was

vacant, unoccupied and unappropriated mineral

land of the United States and open to and subject

to location and ap])ropriation, under tlie mineral

land laws of the United States.

That thereafter and on ilie 'Jlst day of June, 1905,

J, with my coplainliCr and co-owner in said ])rem-

ises caused to ])r i)Ia('e(l upon the ground an amend-
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ed location notice of the Eoosevelt claim in the

names of myself and said Otto Halla. That the

premises described in the amended location notice

are identically the same as the premises described in

the originally notice of location, which said amend-

ed notice of location was recorded on the 26th day of

June, 1905, in book 148, page 206, records of said

Nome Eecording District, District of Alaska.

Affiant further states that on a certain day, to wit

:

On the day of June, 1906, defendants forcibly

and unlawfully ousted and ejected plaintiff and her

coplaintiff from a portion of the said Eoosevelt placer

mining claim which said ]3ortion of said claim is

fully described in plaintff 's complant herein and ever

since said day of June, 1906, have been and

now are unlawfully withholding possession of said

portion of said mining claim from this plaintiff and

her coplaintiff.

That thereafter, to wit, on the 4th day of January,

1907, plaintiff and her coplaintiff commenced the

above-entitled action in this court, and service of

summons thereof, together with a copy of the com-

plaint made immediately upon the defendant, Joseph

Crabtree, partner and codefendant of said Frank H.

Waske}^

Affiant avers that the said Joseph Crabtree is the

partner of his codefendant, F. H. Waskey, and that

the said F. H. Waskey is absent from the District
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of Alaska. That the said Crabtree has full charge of

the work of himself and eodefendant Waskey. That

the said Joseph Crabtree on behalf of his copartner

and eodefendant Waskey and himself is in posses-

sion of the said premises, and ever since said

day of June, 1906, have mined and operated the

premises in dispute in this action, and have extracted

a large amount of pay dirt therefrom and are still

continuing so to do.

Affiant avers that the said defendant Crabtree has

worked said mine from a shaft which is situated on a

fraction between the Roosevelt and the Golden Bull

mining claims, and that the ores and i)ay dirt ex-

tracted from the i3remises in dispute have been taken

out through said shaft and placed upon said frac-

tion.

Affiant alleges the fact to be that all of the pay

gravel now in the dumps on said fraction was ex-

tracted from the ground claimed by plaintiffs in this

action.

Affiant furtlier states that said premises arc val-

ual)le only for tlie gold-bearing gravel contained in

and upon said claim, and in said dum])s, and that

suid defendants are now mining, operating, working,

sluif*ing and i-ocking and extracting gold therefrom

to the irre))aral)k' injury and damage of this affiant.

Affiant further states that slie has no i)hiin, speedy

or adequate remedy at law, and therefore prays that
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an injunction may be issued restraining and enjoin-

ing defendants and each of them, their servants,

agents and employees, from working, mining, ope-

rating, sluicing or rocking within or upon said

premises and the whole thereof, or upon the diunps

extracted from said premises as above set forth, and

the whole thereof, during the pendency of this ac-

tion and that thereafter the said injunction be made

permanent.
ELMA McNAUGHT.

Subscribed and sworn to before me this 6th day of

May, A. D. 1907.

[Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska.

In the District Court for the District of Alaska,

Second Division,

ELMA McNAUGHT and OTTO HALLA,

Plaintiffs,

vs.

P. H. WASKEY, J. M. CEABTREE et al.,

Defendants.

Affidavit of Otto Halla.

United States of America,

District of Alaska,—ss.

Otto Halla, being duty sw^orn, deposes and says : I

am one of the plaintiffs in the above-entitled action.
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I first became well acquainted with the jDremises

in controversv in the month of Julv, 1902. Durina*

that month I located the Golden Bull Claim for one

Max Eoth, the Golden Cow claim for Joseph Ham-
mer and the Golden Calf claim for A. L. Butler.

This was all done in the latter part of the month of

July, 1902.

On the Golden Calf I found a barrel and used the

staves of the barrel for marking boundaries on all

of the above claims. I had with me at the time of

making the locations a pan and shovel and made

mounds of earth at each and everv corner of these

claims. Before locating the claims I examined par-

ticularly all the stakes marking the boundaries of

claims in that localitv and was able to trace the

boundaries of No. 6 Fox Creek, the Goose Lake

claim, and the Pioneer Bench claun which was sit-

uate easterly of the ground which ]\Irs. McNaught

afterward located as the Roosevelt and the Rita

claim on the northerl}^ side of said Roosevelt claim.

1 also found one willow stake about three feet higli

and one inch in diameter with a location thereon of

the Bon Voyage claim which was situated about

three hundred feet easterly from the present south-

east corner of the Roosevelt claim.

T made a note of all the location which T found and

went to the recorder's oflfice to investigate and found

notices of record of the Goose Lake, Pioneer Bench,
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No. 6 Pox Creek, North Pole and Bon Voyage claims.

Having informed Mrs. McNaught, my coplaintiff,

that there was some ground subject to location lying

north of the Golden Bull claim on the second day

of August, 1902, together we went out to the ground

in controversy, and we made a careful examination

of all the stakes in that immediate locality. We
found the Bon Voyage location notice and stake

which I had formerly found and made a note of it on

some note paper. We read the Bon Voyage loca-

tion notice and ascertained therefrom that the said

Bon Voyage location did not in any way conflict with

the Boosevelt claim or with the Golden Bull mining

claim. Mrs. McNaught, then at once staked the

Roosevelt claim which lays inmiediately north of the

Golden Bull claim, which I had a few days pre-

viously located for Max Both. I made a copy of the

field notes of stakes and location which I had made

on the day I was out with Mrs. Naught, into a book

of Mrs. McNaught 's, which she kept for the pur-

pose of keeping a correct knowledge of facts in re-

lation to claims that she was interested in. I also

made a plat from said field-notes upon the reverse

side of the Roosevelt location notice, which was put

on record by Mrs. McNaught.

Again early in Pebruary, 1903, I went on the

ground with Mr. John A. Webb, and also again later

in the saAae month I myself examined all the stakes
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placed upon the Roosevelt and Golden Calf claims.

At that time I found no stakes upon either of said

claims which conflicted in any way with the Roose-

velt location.

On October or November, 1903, I went over the

ground again to particularly investigate the assess-

ment work done for Mrs. McXaught on the Roose-

velt claim. Then, for the first time, I found on the

southeast corner of the Roosevelt claim one survey

stake marked ^'B. A"." Also upon the Roosevelt

claim a similar stake, and also two similar stakes on

the Golden Calf claim about two inches square and

twelve inches high. There was absolutely no work

done upon the claim within the limits of the Roose-

velt.

In December, 1903, I was upon the claim several

times and once or twice with Mr. B. Schwarz, and we

found the ground in the same condition as I had

found it earlier in the vear mvself.

In October or November, 1904, I went over the

ground again and found the stakes marked *'B. V."

l)ut into mounds about tliree feet wide, three feet

high, made of sod, l)ut no assessment work of any

kind had been done upon or within the limits of the

alleged Bon Voyage claim as now claimed, by or on

behalf of the defendants, or either of them. I found

in the southwesterly jmrtion of the Golden rail* claiiu

two small ])rosi)ect shafts which had b(»en sunk there
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by Ed. Derenthal and Max Statton as I am informed

by them and by Joseph Hammer, and these holes

are within the exterior boundaries of what is claimed

as the Bon Voyage claim. I have been infomied by

said Hammer that said shafts were sunk on the

Golden Calf claim by mistake, he having instructed

the said Derenthal and Statton to sink said shafts

on the Golden Cow claim.

In March and April of 1905, in company with Mr.

E. S. Horn, we went over the ground and made a

preliminary survey of the Golden Cow, the Golden

Bull and the Roosevelt claims, together with the

conflicting lines of the Bon Voyage claim. There

was no upper or initial stake on the northerly line

of the Bon Voyage claim as now claimed by defend-

ants.

On the day of August, 1903, Mrs. Elma Mc-

Naught, my coplaintiff, conveyed to me by good and

sufficient deed an undivided one-half interest in the

Eoosevelt claim, and on or about the 31st day of

June, 1905, I placed an amended location notice of

the Roosevelt claim on said Roosevelt claim, and

cause the same to be recorded on June 26th, 1905, in

book 148, page 206, records of Nome Recording Dis-

trict, w^hich said amended location notice described

the identical ground formerly located by Mrs. Mc-

N aught as the Roosevelt.
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On September 13th, 1905, I stopped at Beavers'

camp on Otter Creek for several days and was over

the ground a nmnber of times during that time.

Sometime in the month of June, 1906, Mr. Frank

H. Waskey, one of the defendants herein, visited me

at my home in Xome, and we discussed the conflict-

ing claims between the Golden Bull, the Eoosevelt

and the Bon Voyage claims. Mr. Waskey then told

me that he would not work on any part of the Bon

Voyage claim that conflicted with the Golden Bull

or Eoosevelt claims, but would work only on the

fraction between the Golden Bull and Eoosevelt

claims.

Later on in 1906 I went out with Mrs. Elma Mc-

Naught to the Eoosevelt claim to investigate the work

of the laymen. On the trail we met Mr. Frank H.

AVaskey, who again told me in the presence of Mi^.

McNaught that he would not work on the strip of

ground in conflict between the Eoosevelt and the

Bon Voyage claim, but would work only on the frac-

tion between the Eoosevelt and Golden Bull claims.

Affiant avers that he was frequently over and

upon said premises during the year 1903. Tliat lie

knows of his own knowledge that not one liundred

dollars worth of labor was perfonned, or improve-

ments made, within the exterior ])oundaries of the

alleged Bon Voyage claim as provided by the laws
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of the United States during the year ending Decem-

ber 31st, 1903.

Affiant alleges the fact to be that the labor per-

formed, or improvements made on said premises dur-

ing said year of 1903, by or on behalf of the defend-

ants, or either of them, or any one else did not ex-

ceed in value the sum of ten dollars.

There is a small fraction between the lines of the

Eoosevelt and the Golden Bull claims. On that frac-

tion the defendants had erected works and sunk a

shaft for the purpose of mining the same. Neither

of the plaintiffs herein assert any claim to said frac-

tion.

That plaintiff is informed and believes that the

defendants have crossed the lines of said fraction

into and upon the premises in controversy in this ac-

tion, and which are within the lines of the Roosevelt

claim as located by the plaintiff, McNaught, and

have extracted therefrom all the pay dirt contained

therein, and have hoisted the same through the said

shaft, and that there is now on said fraction gold-

bearing gravel in the form of a dimip, which plain-

tiff is informed and verily believes is of the value

of upwards of one hundred thousand dollars. That

the taking of said pay dirt from the premises in con-

troversy in this action by the defendants was and
is in complete violation of the statement made by
Mr. Waskey as before detailed, that he would not in-
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terfere with any ground within the limits of the

Eoosevelt location.

Affiant avers that said dumps are not yet thawed

sufficiently to extract the gold therefrom by sluicing

to the best advantage, but that the defendants in

their haste to realize and extract said gold have used

steam thawei^ upon said dumps instead of waiting

for the elements to do the thawing.

Plaintiff avers that within three days last past the

defendants have proceeded to sluice said dumps and

are now continuing so to do. That two cleanups

have been made and the product thereof converted

to their own use by the defendants, the exact amount

of which is unknown to affiant, but he believes it to be

a very large amount of gold-dust.

Affiant further states that he has no plain, speedy

or adequate remedy at law, and therefore prays

that an injunction may be issued, restraining and en-

joining the defendants and each of them, their ser-

vants, agents and employees from working, mining,

operating, sluicing or rocking within or upon said

premises and the whole thereof, or upon the dumps

extracted from said premises as above set forth and

the whole thereof during the pendency of this action,

and that thereafter the said injunction be made per-

manent.

OTTO HALLA.
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Subscribed and sworn to before me this 6th dav

of May, A. D. 1907.

[Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska.

In the District Court for the District of Alaska,

Second Division.

ELMA McNAUGHT et al.,

vs.

F. H. WASKEY et al.,

Plaintiffs,

Defendants.

Affidavit of B. Schwarz.

United States of America,

District of Alaska,—ss.

B. Schwarz, being duly sworn, deposes and says:

I am a citizen of the United States over the age of

21 years.

I have been a resident of the District of Alaska

since the year 1897 and in Nome since the summer of

1899, and all the time since coming to Alaska I have

been engaged in placer mining.

I am well acquainted with the Roosevelt, the

Golden Bull and Golden Calf, and Golden Cow min-

ing claims, situated on the divide between Newton

Gulch and Fox Creek in Cape Nome Mining and Re-

cording District.
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I am well acquainted with all the ground within

the exterior boundaries of what is claimed by the de-

fendants in this action to be the Bon Voyage placer

mining claim. I have kno^^^i said premises since

1899, and esi^ecially since the smmner of 1903. In

that sunnner and fall I was looking for ground to

stake for myself and was frequently over the ground

during that summer, fall and winter.

On Januar\^ 1st, 1904, I located the Golden Bull

placer mining claim and I renamed it the same and

located it upon exactly the same boundaries as it

had been previously located in the year 1902, by one

Max Roth, who had never done any assessment

work upon it and who I was informed had abandoned

the claim. I took particular notice that there was no

assessment or representation work of any character

done within the limits of the claim for that year.

I was very particular in examining as to whether

there were any evidences of assessment work hav-

ing been done within the limits of the claim and

found none whatsoever.

During the year 1904 I was frequently over the

ground located by me as the Golden Bull and also

over the premises now claimed as the Bon Voyage

mining claim until about the month of October, 1904,

when I went outside. Up to the time I left from my
examination and observ^ations made during said year

I am able to state positively that there was no assess-
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ment work done within the exterior boundaries of

what is now claimed as the Bon Voyage mining claim

during the year 1903, or during the year 1904, up to

the time I left for the outside.

B. SCHWAEZ.

Subscribed and sworn to before me this 6th day of

May, A. D. 1907.

[Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska.

In the District Court for the District of Alaska, Sec-

ond Division,

ELMA McNAUGHT et al.,

vs.

F. H. WASKEY et al.,

Plaintiffs,

Defendants.

Affidavit of N. Nelson.

United States of America,

District of Alaska,—ss.

N. Nelson, being duly sworn, deposes and says: I

have been stopping at a cabin on the Golden Bull

placer mining claim and was employed by Mr. B.

Schwarz to observe the operations of the defendants

in mining and sluicing the dumps situated on the Bon

Voyage claim.
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That on Tlmrsda.y niglit, tlie 2d da}^ of May, 1907,

the defendants were sluicing the dump on the fraction

between the Golden Bull and Eoosevelt claim, and

on Friday, the 3d day of May, 1907, between the hours

from 12 to 2 o'clock, the defendants cleaned up the

result of their sluicing theretofore done, and again

on Sunday, the 5th day of May, 1907, between the

hours of about from 12 to 2 o'clock, the defendants

again cleaned up the result of their sluicing for the

day previous.

Affiant does not know the result nor how much gold

dust was extracted from said dumps during that per-

iod.

N. NELSON.

Subscribed and sworn to before me this 6th day

of May, A. D. 1907.

[Seal] T. N. HOSKING,

Notary Public in and for the District of Alaska.

In the District Court for the District of Alaska, Sec-

ond Division.

ELMA McNAUOIIT et al.,

vs.

F. II. WASKKY et al..

Plaintiffs,

Defendants.
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Affidavit of Milo Knox.

United States of America,

District of Alaska,—ss.

Milo Knox, being duly sworn, deposes and says:

I am a citizen of the United States over the age of 21

years and have been in Nome since the year 1900.

I have been freighting, ditch building and mining

during all that time, and m}^ business has taken me

across the ground in controversy every year since that

time, the road crossing the southerly portion of the

Roosevelt claim until the year 1904.

I am well acquainted w^ith the premises known as

the Roosevelt placer mining claim, a portion of which

is in controversy in this action, and have been fre-

quentl)^ over the same ever since the year 1900.

In the summer of the year of 1903, 1 went out with

Mrs. Elma McNaught to examine the assessment work

upon the Roosevelt and other placer mining claims

owned by her in that vicinity. In going to her other

claims in a southeasterly direction from the Roose-

velt, we crossed about through the center of the

ground now claimed as the Bon Vo3^age claim. We
examined the stakes on the Roosevelt claim and put

them in good order placing additional stakes 2x3 or 4

on all the corners and at the initial stake we placed

a coal oil can in which the location notice was put.
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We painted the name of the claim on the can which

held the location notice and I think we painted the

number on each stake. At that time there was no

stake of the Bon Voyage claim on the Eoosevelt

claim.

Our main purpose in visiting that claim on that

day was to look after the stakes, to see that they re-

mained in good condition, and also to see that no evi-

dence of any conflicting claimant appeared upon the

ground.

There was no stake of any character either Bon

Voyage or other claim, marking any other claim \vith-

in the exterior limits of the Roosevelt claim on that

day.

I was then and ever since have been well acquainted

with all the ground included within the exterior limits

of what is now called the Bon Voyage claim, and I

am positive that no assessment work was done within

the exterior limits of that ground until late in the

fall of 1903.

I went out again in 1904, to examine the assessment

work done on the claim owned by Mrs. McNaught in

that neigli])orhood, and again had occasion to pass

over the ]n'emises claimed as the Bon Voyage claim

inchiding the ])remises in controversy in this action,

and was frequently over said ])romises until late in the

fall of 1904, and I am positive from my examinations

and observations ot* said ])rcmiscs during the year
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1904 that no assessment work was done on the prem-

ises now claimed as the Bon Voyage claim in the year

1903, nor was any assessment Avork done thereon in

the year 1904 until late in the fall of 1904, if at all.

I found at that time no evidence whatsoever of

an}^ assesment work having been done upon the prem-

ises now claimed as the Bon Voyage claim.

I have no interest in the result in the above-entitled

action.

MILO KNOX.

Subscribed and sworn to before me this 4 day of

May, A. D. 1907.

[Seal ] T. M. HOSKING,
Notary Public in and for the District of Alaska.

In the District Court for the District of Alaska^ Sec-

ond Division,

ELMA McNAUGHT et al.,

vs.

F. H. WASKEY et al.,

Plaintiffs,

Defendants.

Affidavit of Charles Osthus.

United States of America,

District of Alaska,—ss.

Chas. Osthus, being duly sworn, deposes and says

:

For the last few days I have been in the employ
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of Messrs. Hammer, Halla and Scliwarz watching the

work being done by and mider the direction of Joseph

Crabtree on the Golden Bull mining claim and the

fraction situated between the Golden Bull and the

Roosevelt claims.

I have taken alternate watch with Mr. X. Xelson.

I am informed by Mr. Nelson that he has seen three

cleanups. I myself have seen but one and that clean-

up was made on the evening of May 6th, to-day and

was not finished when I left the premises this even-

ing about the hour of 6 o'clock P. M. The men at

work under Mr. Crabtree are engaged in sluicing up

the dump, and are extracting gold therefrom as rapid-

ly as they can get the water for it. I believe now that

probably one-fifth of the entire dump has been sluiced

up and the gold extracted therefrom.

On to-day wliile watching the cleanup I was or-

dered away from the premises by Mr. Joseph Wise

the foreman in charge of the work under Mr. Crab-

tree, and I thereupon left the ground.

CHAS. OSTHUS.

Subscribed and sworn to before me this 6th day of

May, A. I). 1907.

[Seal ] T. M. IIOSKING,

Notary Public in and for the District of Alaska.
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In the District Court for the District of Alaska, Sec-

ond Division,

Plaintiffs,

ELMA McNAUGHT et al.,

vs.

F. H. WASKEY et al.,

Defendants.

Affidavit of C. D. McLennan.

United States of America,

District of Alaska,—ss.

C. D. McLennan, being duly sworn, deposes and

says : I am a miner by occupation and have been en-

gaged in placer mining in Cape Nome Recording Dis-

trict since the year 1899.

I am well acquainted with the Roosevelt placer

claim and in the year 1904 specially inspected it for

the purpose of taking a lay upon it.

A miner named Williams was mining on Dry

Creek about two claims lengths away from the

Roosevelt and his claim had given out for the pur-

pose of surface mining and I visited the Roosevelt

claim at his suggestion, and if I thought well enough

of it we would take a lay upon it, so in the latter part

of June, 1904, I visited the claim and inspected it.
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At the same time I inspected the ground in the im-

mediate vicinity.

I know the Golden Bull placer claim and remem-

ber seeing a small prospect hole in the northeast cor-

ner which had apparently been made and dug the

year previous. I looked at the hole and my remem-

berance of it now is that it was probably about two

feet wide by four feet long and about a foot and a

half deep. It seemed just as though the top soil had

been spaded out. This was the only work that had

been done an\^^here near that point.

C. D. McLENNAN.

Subscribed and sworn to before me this 7th day of

May, A. D. 1907.

[Seal] T. M. HOSKING,
Notary Public in and for the District of Alaska.

[Endorsed] : Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

May 11, 1907. Jno. 11. Dunn, Clerk. By
,

Deputy.
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And thereupon, on motion of the plaintiffs, an

order to show cause and restraining order was signed

and filed herein, and on the same day served upon the

defendant, J. M. Crabtree, in words and figures as

follows

:

In the District Court for the District of Alaska,

Second Division.

ELMA McNAUGHT and OTTO HALLA,
Plaintiffs,

vs.

F. H. WASKEY, J. M. CRABTREE, et al..

Defendants.

Order to Show Cause and Restraining Order.

The plaintiffs in the above-entitled action having

commenced said action in the above-entitled court

against the above-named defendants on the 4th day

of January, 1907, and having this 11th day of May,

A. D. 1907, applied to the Court for an order upon

the defendants to show cause, if any they have, why

an injunction pendente lite should not be issued

against then and each of them, restraining and en-

joining them from in any way working, or mining,

or operating, or sluicing, or rocking upon any por-

tion of said claim described in plaintiffs complaint,
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or in any manner extracting the gold or other pre-

cious minerals contained in the dmnp or dumps now

situate on the fraction adjoining the Eoosevelt claim

on the south and the Golden Bull mining claim on the

north and alleged by the i3laintifLS to hare been mined

and extracted from the premises in controvers}^, and

for a meantime restraining order enjoining said de-

fendants and each of them from in anj^ way working,

or operating, or sluicing, or rocking, upon any por-

tion of said premises described in plaintiffs com-

plaint until said order to show cause could be heard,

and the Court having heard read the complaint, mo-

tion and affidavits of the plaintiffs, and other papers

filed in the above-entitled action, and being otherwise

fully advised in all the premises

—

Now orders and directs, that defendants, and each

of you, show cause, if any you have, why an injunc-

tion pendente lite should not be granted against you,

restraining and enjoining you and each of you from

working, or mining upon the i)remises in contro-

versy, and described in plaintiffs' complaint, or from

rocking, or in any otiier manner extracting tlie gold

from the gold-bearing gravc^l in tlie dnm]) or dnni])s

now situate, and being on \\\(^ fi'action adjoining the

Koosevelt chiim on the south and the (jiolden JJuU

mining clnini on the noi*th, wliicli said gold lienring

gi'avcl ;ni(l dnmps of |)ay gravel are aUeged by ])lain-

tiffs to have been extracted and removed from the

in'eniises in controversy during the winter- season of
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the years 1906-07, and deposited by the defendants

upon said fraction, upon the 13th day of May A. D.

1907, at the hour of 10 o'clock A. M. or as soon there-

after as the court can hear the same.

And it is further ordered and directed, that in the

meantime, you, the said defendants and each of you,

and all your servants, agents, attorneys, workmen

and employees, and all others acting in aid or assist-

ance of you, and each and every of you, do absolutely

cease, desist and refrain from working, mining or

operating upon the premises in controversy, being a

portion of the Eoosevelt claim and more particularly

described in plaintiffs ' complaint.

It is further ordered and directed that in the mean-

time 3^ou, the said defendants, and each of you, and

all your servants, agents, attorneys, workmen and

employees, and all others acting in aid or assistance

of you, and each and every of you do absolutely cease,

desist and refrain from rocking, sluicing up, or in

any other manner extracting the gold or other pre-

cious minerals contained in the dump or dumps now
situate on the fraction adjoining the Roosevelt min-

ing claim on the south, and the Golden Bull Mining

Claim on the north.

It is further ordered, that said plaintiffs give an

undertaking to defendants in the sum of two thou-

sand five hundred dollars.
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Done in open court this lltli day of May A. D.

1907.

ALFRED S. MOORE,
District Judge.

United States of America,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annexed order

to show cause and restraining order on the 11th day

of May, 1907, and thereafter on the same date I

served the same at Nome, Alaska, upon J. M. Crab-

tree, by delivering to and leaving with him a copy

thereof, certified to be such by.Jno. H. Dunn, Clerk

of the District Court, District of Alaska, Second Di-

vision.

Returned this 21st day of May, 1907.

T. C. POWELL,

United States Marshal.

By Jas. J. Stokes,

Deputy.

Marshal's Costs—1 Service $6.00.

[Endorsed] : Piled in the office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

TMay 11, 1907. Jno. H. Dunn, Clerk. By
,

l)ei)uty. Vol. 5, Ordei's and Judgments, p. 242.
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Memorandum Relative to Continuance of Hearing

on Order to Show Cause.

And thereafter, on the 13th day of May, 1907,

being the time set for the hearing of the foregoing

order to show cause, the defendant F. H. Waskey

and J. M. Crabtree, appearing therein by their at-

torneys Messrs. Ira D. Orton and Albert Fink, asked

for a continuance of the hearing, and the same was

continued until Saturday, the 18th day of May, 1907,

and on Saturday, the 18th day of May, 1907, was

continued until Saturday, the 25th day of May, 1907.

Memorandum Relative to Modification of Restrain-

ing Order.

On May 22d, 1907, upon motion of Ira D. Orton,

Esq., attorney for defendants Waskey and Crab-

tree, the restraining order was modified so as not to

enjoin the defendants from sluicing up on any

ground not in dispute in the above-entitled action.

Memorandum Relative to Hearing on Order to Show

Cause.

On May 25th, 1907, the hearing of said order to

show cause was continued until May 27, 1907, at

which time the same came on for hearing, Messrs. J.

Allison Bruner and Elwood Bruner appearing as

attorneys for the plaintiffs, and Messrs. Ira D. Or-

ton and Albert Fink appearing as attorneys for de-
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fendants F. H. Waskey and J. M. Crafttree, the de-

fendants John Doe and Eichard Eoe, sued by ficti-

tious names, not appearing, not having been served

with either the restraining order, order to show cause

or summons in said action.

The following evidence was introduced on behalf

of the plaintiffs on said order to show cause

:

Evidence Introduced on Behalf of Plaintiffs on Order

to Show Cause.

First : Complaint in this action, in words and fig-

ures as follows

:

In the District Court for the District of Alaska,

Second Division,

ELMA McNAUGHT and OTTO HALLA,
Plaintiffs,

vs.

F. H. WASKEY, J. M. CRABTREE, JOHN DOE
and RICHARD ROE,

Defendants.

Complaint.

Plaintiffs complain of defendants, and for cause

of action allege

:

I.

That at all times hereinafter stated, the plaintiffs

were and now are, the owners in fee, subject only to

the [jaramount title of the United States, of and en-
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titled to the possession of, under and by virtue of a

valid mining location, that tract of land lying and

being in the Cape Nome Recording District, District

of Alaska, bounded and designated as follows

:

Commencing at the initial stake being the north-

east corner of said tract, thence S. 48 deg. 10' E. 641

feet to the southeast corner; thence S. 49 deg. W.

1,148 feet to the southwest corner ; thence N. 47 deg.

15' W. 677 feet to the northwest corner ; thence N. 51

deg. E. 1,146 feet to the place of beginning; said

tract being a bench claim on the left limit of New-

ton Gulch No. 2, on the second tier thereof, opposite

Creek Claim No. 7, being known and designated as

the Roosevelt placer mining claim, notice of location

of which is of record in volume 105 at page 401, and

amended location in volume 148 at page 392, records

of said Cape Nome Recording District, reference to

which is hereby made for further identification.

II.

That on the day of June, 1906, defendants

wrongfully and unlawfully entered upon said tract,

and ousted and ejected plaintiffs from a portion of

said tract, to wit, that portion thereof, bounded as

follows

:

Commencing at the southeast corner of said Roose-

velt placer mining claim, thence S. 62 deg. 35' W. 661

feet; thence S. 27 deg. 30' E. 170 feet, thence N. 48

deg. 30' E. 675 feet, and ever since said date and now.
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the said defendants, wrongful!}^ withhold possession

of said tract from the plaintiffs, to their damage in

the sum of one hundred thousand ($100,000) dollars.

Wherefore plaintiffs pray judgment as follows

:

I.

That they be adjudged the owners in fee and en-

titled to the possession of said premises.

II.

That they do have and recover damages in the sum

of one hundred thousand ($100,000) dollars for the

unlawful detention thereof.

III.

For their costs and disbursements therein.

T. M. REED,

Attorne}^ for Plaintiffs.

United States of America,

District of Alaska,—ss.

I, Otto Halla, being first duly sworn, depose and

say that I am one of the plaintiffs in the above-en-

titled action, and tliat the foregoing complaint is true

as I verily believe.

OTTO HALLA.

Subscri])ed and sworn to before me this 3d day of

January, 1907.

[Seal] T. M. KEED,
Notary Public U)v the District of Alaska.
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[Endorsed] : Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome.

Jan. 4, 1907. Jno. H. Dunn, Clerk. By
,

Deputy.

Second : The affidavits hereinbefore set forth.

Thereupon the plaintiffs rested their case on said

order to show cause, and in opposition thereto the

defendants F. H. Waskey and J. M. Crabtree offered

in evidence

:

Evidence Introduced on Behalf of Defendants in

Opposition to Order to Show Cause.

First: Their answer, being in words and figures

as follows:

In the District Court, District of Alaska, Second

Division.

ELMA McNAUGHT and OTTO HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. M. CRABTREE, JOHN DOE
and RICHARD ROE,

Defendants.

Answer.

Come now F. H. Waskey and J. M. Crabtree, de-

fendants in the above-entitled action, and for an-

swer to plaintiffs' complaint, allege and deny deny as

follows

:
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I.

Deny each and every allegation of plaintiff's com-

plaint.

II.

And for a further, separate and affirmative an-

swer thereto defendants allege

:

1. That one J. Potter Whittren and one Andrew

Eadie are and were at the time of the commencement

of this action the owners in fee of the land and prem-

ises described in paragraph II of plaintiffs' com-

plaint under and b}^ virtue of a valid location thereof

as a placer mining claim made b}" said J. Potter

Whittren on the 1st day of January, 1902. That on

the 1st day of Januar}^, 1902, the lands and premises

described in paragraph II of plaintiffs' complaint,

together with certain ground adjacent thereto were

vacant, unoccupied and unappropriated mineral land

belonging to the Government of the United States

and on said date the said J. Potter Whittren entered

thereon and located the same as a placer mining claim

under the laws of the United States, then and there

doing and i)erforming each and every act thereon re-

(juired by law to make and ))erfect a valid niiuing

location of (lovciimient placer mineral land. That

said claim as thus located by said Whittren was bv

liiin named and called the 'VBon \^)yage/' and con-

tained at the time of the original location thereof ))y

the said Wliittrcn an area slightly in excess of twenty
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acres, but thereafter, on November 11, 1903, the said

Whittren made an accurate survey of said '^Bon

Voyage" claim, and slightly changed the position of

three of his corner stakes by drawing them in, and as

thus changed the said location contained no more

than 20 acres.

2. That upon the location of said ^^Bon Voyage"

claim the said Whittren entered into the possession

of the same, and thereafter, until the 24th day of Sep-

tember, 1905, the said Whittren continued to be the

sole owner in fee, in possession and entitled to the

possession of said ^'Bon Voyage" claim; that on said

24th day of September, 1905, the said J. Potter Whit-

tren, for a valuable consideration, by deed, in writ-

ing, sold and conveyed to the said Eadie an undivided

one-half interest in said ^^Bon Voyage" claim, and

since said last-mentioned date the said Whittren and

the said Eadie have been, and they now are, the sole

owner of said claim as tenants in connnon.

3. That on the 11th day of June, 1906, the said

AVhittren and the said Eadie were so the owners of

said claim as tenants in common, and were then and

there in the sole, quiet and exclusive possession of

the same, and on said date the said Whittren and

Eadie did, by an instrument in writing, lease, let and

demise a portion of said claim to the defendant

Waskev for the term to commence at the execution

of said lease and ending on the 1st day of June, 1908

;
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that the portion of said claim so leased, demised and

let to said defendant Waskey is bounded and de-

scribed as follows:

All the following described land and premises, sit-

uate in Cape Nome Mining and Recording District,

District of Alaska, to wit : Commencing at the south-

west corner stake of the Bon Voyage Placer Mining

claim ; thence northerly along the westerly boundary

line of said mining claim 1320 feet to the northwest

corner thereof; thence easterly along the northerly

boundary line of said mining claim 220 feet ; thence

southerly 1320 feet to the southerly boundary line

of said mining claim; thence westerly 220 feet to

the point and place of beginning ; being a part of the

said Bon Voyage placer mining claim, the location

notice whereof is of record in the office of the re-

corder of said Cape Nome Mining and Recording

District in book 99, at page 296, of the Records of

said District.

That immediately upon the execution of said lease

the defendant Waskey entered upon said portion of

said claim and commenced to mine and prospect the

same for gold in accordance witli the terms of said

lease, and is still so engaged; that tlie defendant

Waskey lias at all times kept and ])erformed, and is

now kee])ing and performing all tlie terms of said

lease on hi.s ])art to be kept and perfonned; that a

true copy of said lease is hereunto annexed, marked

Exhibit '*A," and made a part of this answer.
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4. These defendants further allege that after-

wards, to wit, on the 20th day of June, 1906, the said

Whittren and the said Eadie were so the owners of

said claim as tenants in common, and were then and

there, together with the defendant Waskey as lessee

of the portion thereof hereinbefore described, in the

sole, quiet and exclusive possession of the said claim,

and on the 20th day of June, 1906, the said Whittren,

Eadie and the d€fendant Waskey made and entered

into a certain lease and contract of the remaining

portion of said mine for the term commencing on

said 20th day of June, 1906, and ending on the 20th

day of June, 1908; that the remaining portion of

said mine described in said lease and contract last

hereinabove referred to is described as follows

:

The easterly 440 feet of said mining claim, being

all of the said claim not heretofore leased by the said

Eadie and the said Whittren to the said Waskey.

That immediately upon the execution of said con-

tract and lease, the defendants Eadie and Waskey

entered upon said portion of said claim described

therein, and conmienced to mine and prospect the

same for gold in accordance with the terms of said

lease, and they are still so engaged; that the defend-

ants Waskey and Eadie have at all times kept and

performed, and are now keeping and performing all

the terms of said contract and lease on their part to

be kept and performed. That a true copy of said
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contract and lease is hereto annexed, marked Exhibit

''B" and made a part of this answer.

5. The defendants further allege that they have

hereinbefore set forth the nature and duration of

their estate in the real property described in plain-

tiffs' complaint and of their license and right to the

possession thereof, and further allege that they are

in the possession of said property under and by

virtue and pursuant to the two leases and contracts,

Exhibits ''A" and '^B^" hereinbefore mentioned.

6. That said Bon Voyage claim, as located by

said J. Potter Whittren on the 1st day of January,

1902, and as surveyed and marked by him on the

11th day of November, 1903, contained within its ex-

terior boundaries the whole of the premises described

in paragraph II of plaintiff's complaint and alleged

therein to be the property of the plaintiffs.

Wherefore, having fully answered, these defend-

ants pray to go hence dismissed with judgment for

their costs.

IRA n. ORTON,

ALBERT FINK,

Attorneys for Defendants Waskey and Crabtree.

United States of America,

District of Alaska,—ss.

J. M. Crabtree, })eing first duly sworn, de])oses and

snys: That he is one of the defendnnts in the above-
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entitled action ; that he lias read the above and fore-

going answer to plaintiffs' complaint and knows the

contents thereof and believes the same to be true.

J. M. CRABTREE.

Subscribed and sworn to before me, this 13th day

of March, 1907.

[Seal] IDA G. CHAQUETTE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

Exhibit *'A*' to Answer.

No. 36,729.

This indenture, made this eleventh day of June,

in the vear nineteen hundred and six, between An-

drew Eadie and J. Potter Whittren, both of Nome,

Alaska, lessors, and F. H. Waskey, of the same place,

lessee, witnesseth:

That the said lessors, for and in consideration of

the rents, royalties, covenants and agreements here-

inafter reserved and contained and by the said lessee

to be paid, kept and performed, do hereby lease, de-

mise, and let unto the said lessee all the following de-

scribed lands and premises, situate in Cape Nome

Mining and Recording District, District of Alaska,

to wit : Commencing at the southwest corner stake of

the Bon Voyage placer mining claim ; thence north-

erly along the westerly boundary line of said min-

ing claim 1320 feet to the northwest corner thereof

;
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tlience easterly along the northerly boundary line of

said mining claim 220 feet ; thence southerly 1320 feet

to the southerly boundary line of said mining claim

;

thence westerly 220 feet to the point and place of

beginning; being a part of the Bon Voyage placer

mining claim, the location notice Avhereof is of rec-

ord in the office of the Recorder of said Cape Nome

Recording District in book 99, at page 296, of the

records of said district.

To have and to hold all and singular the said de-

mised premises, together with the appurtenances,

unto the said lessee, for the tenn commencing on the

date hereof and expiring at noon on the first day of

June, nineteen hundred and eight, unless sooner for-

feited or determined through the violation by the said

lessee of any covenant or agreement hereinafter con-

tained and by him to be kept and performed.

And in consideration of such demise and lease the

said lessee does covenant and agree with the said les-

sors as follows, to wit

:

1. To enter upon the said premises within five

days from the date hereof, and thereafter to pros-

pect, work, and mine the same in good and miner-

like manner, so as to take out the greatest possible

amount of gold and gold-dust therefrom, with due

I'cgard to the continued future working of the said

mining claim and the preservation of the same as a

workal)le mine, and so to prospect, work and mine
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the said premises steadily and continuously during

the term of this lease ; cessation of labor for a period

of ten days to be deemed a violation of this agree-

ment.

2. To properly timber all shafts and to keep all

shafts, tunnels, drifts and stopes clear and in good

and safe condition.

3. To allow the said lessoi-s, and their agent or

agents, at all times, to enter upon and into all parts

of the said premises, for purposes of inspection, and

to be present and to assist at all cleanups, the re-

torting of the amalgam, and the weighing of the re-

tort.

4. To give to the said lessors, at Nome, Alaska, at

least ten hours ' notice of each and every cleanup, and

to make no cleanup without giving such notice.

5. To make and file for record an affidavit of the

performance of the required annual labor upon the

said mining claim, during each calendar year of the

term of this lease.

6. To pay to the said lessors, as royalty, thirty-

five per centum (35%) of all gold, gold-dust, and
other precious minerals and metals mined or ex-

tracted from the said premises during the term of

this lease, and to pay and deliver to the said lessors

such royalty out of, and immediately after, each and
every cleanup.
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7. To allow no person or persons not in privity

with the said parties hereto to take or hold possession

of the said premises, or any part thereof, under any

pretense whatever, during the said term.

8. Not to assign this lease, or any interest here-

in, and not to sublet the said premises, or any part

thereof, without the written consent of the said les-

sors.

9. To quit and deliver up to the said lessors the

possession of the said premises, x x, in good

order and condition for continued future mining,

without demand or further notice, on said first day of

June, 1906, or at any time previous upon demand for

forfeiture.

It is expressly agreed that, upon the violation by

the said lease of any covenant or agreement herein

contained, this lease, and the temi hereof, shall, at

the option of the lessors, become forfeited and deter-

mined, and the said lessors may at once enter into

the ]jossession of the said premises and remove any

and all persons found thereon.

Eac^h and every part and covcMiaut lieroof sliail

extend to and be binding upon the heirs, executors,

administrators, and assigns of the lessors, and, at the

option of the lessors, the executors, administrators,

and assigns of the said lessee.
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In witness whereof, the said parties have hereunto

set their hands and seals the day and year first a}x)ve

written.

ANDREW EADIE. [Seal]

J. POTTER WHITTREN. [Seal]

F. H. WASKEY. [Seal]

Done in triplicate.

Signed, sealed and delivered in the presence of:

F. E. FULLER,

A. G. BLAKE.

District of Alaska,

Cape Nome Precinct,—ss.

This is to certify, that on this 11th day of June,

A. D. 1906, before me, the undersigned, a notary

public in and for the District aforesaid, duly com-

missioned and qualified, personally came Andrew

Eadie^ J. Potter Whittren and F. H. Waskey, to me

known and known to be the same persons described

m and whose names are subscribed to the within in-

strument, and acknowledged that they executed the

same freely and voluntarily.

Witness my hand and notarial seal this 11th day

of June, A. D. 1906.

[Notarial Seal] F. E. FULLER,

Notary Public for Alaska.
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Piled for record Aug. 22, 1906, 2:20 P. M. Ee-

quest of P. H. Waskey.

P. E. PULLER,

Recorder.

Deputy.

(Vol. 164, page 133.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, P. E. Puller, United States Commissioner and

Ex-ofificio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the Dis-

trict of Alaska, do hereby certify that the above

and foregoing is a true, full and complete copy of in-

strument numbered 36,729, the same being agreement

between Andrew Eadie, and J. Potter Whittren,

Lessors, and P. H. Waskey, Lessee, as the same ap-

pears of record in volume 164, at page 133 thereof, of

the records of my office.

^^^itness my hand and the seal of the said office this

12tli day of October, 1906.

[Seal] P. E. PULLER,
Recorder.

By P. R. Cowden,

Deputy.
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Exhibit **B'' to Answer.

No. 36,869.

AGREEMENT.

This agreement, made this 20th day of June, in the

year nineteen hundred and six, by and between An-

drew Eadie, J. Potter Whittren, and F. H. Waskey,

all of Nome, Alaska, witnesseth

:

Whereas, the said Eadie and Whittren are the

owners of the Bon Voyage placer mining claim, sit-

uated in Cape Nome Mining District, Alaska, the

location notice whereof is of record in the office of

the recorder of the Cape Nome Recording District,

in book 99, at page 296, of the Records of said Dis-

trict
;

And whereas, the said Eadie and Waskey desire

to work and mine the easterly 440 feet of said mining

claim, being all of the said claim not heretofore

leased by the said Eadie and Whittren to the said

Waskey

;

Now, therefore, in consideration of the premises

and of the sum of one ($1.00) dollar, by the said

parties paid, each to the other, the receipt whereof is

hereby acknowledged, and of the covenants and

agreements hereinafter gontained, it is agreed as fol-

lows :
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The said Eadie and Waskey agree to enter upon

the said premises within the day from the date here-

of, and thereafter to prospect, work and mine the

same in good and miner-like manner so as to take

out the greatest amount of gold and gold-dust there-

from, with due regard to the continued future work-

ing of the said premises and the preservation of the

same as a workable mine, and so to prospect, work

and mine tne said premises steadily and continuously

for the full term of two (2) years from the date

hereof, or until said premises shall have been thor-

oughly and completely mined and worked out ; cessa-

tion of labor for a period of ten (10) days to be

deemed a violation of this agreement.

To properly timber all shafts and to keep all

shafts, tunnels, drifts and stopes clear and in good

and safe condition.

To allow the said Whittren or his agent at all times

to enter upon and into all parts of the said premises

for purposes of inspection, and to be present and

to assist at all cleanups, the restoring of the amalgam,

and the weighing of the retort, and to give said Whit-

tren or his agent due notice of eacli and every clean-

up.

It is agreed that of all i\w gold, gold-dust and other

precious minerals and metals mined or extracted

from the said premises by tl^e said Eadie and Was-

key, under this agreement, one-eighth (1/8) part
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shall be paid and delivered to said Whittren imme-

diately after each and every cleanup, and one-eighth

(1/8) part to the said Eadie, and the remainder shall

be retained by, and equally divided between, the said

Waskey and Eadie, after paying from such re-

mainder all costs and expenses of mining and op-

erating under this agreement; the expenses of first

locating pay, however, to be borne solely by said

Waskey.

In witness whereof, the said parties have hereunto

set their hands and seals in triplicate, the day and

year first above written.

J. POTTER WHITTREN. [Seal]

ANDREW EADIE. [Seal]

F. H. WASKEY. [Seal]

Signed, sealed and delivered in the presence of

:

P. D. OVERPIELD.

District of Alaska,

Cape Nome Precinct,—ss.

This is to certify that on this 30th day of August,

A. D. 1906, before me, the undersigned, a notary pub-

lic in and for the District aforesaid, duly commis-

sioned and qualified, personally came Andrew Eadie,

J. Potter Whittren and F. H. Waskey, to me known

to be the same persons described in and whose names

are subscribed to the within instrument, and ac-

knowledged that they executed the same freely and

voluntarily.
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Witness my baud and notarial seal this 30th day

of August, A. D. 1906.

[Js^tarial Seal] F. E. FULLLER,

Notary Public for Alaska.

Filed for record Aug. 30, 1906, 2 :50 P. M. Re-

quest of F. H. Waskey.
^ ^ ^^^^^^^^

Recorder.

Deputy.

(Vol. 164, page 138.)

United States of America,

District of Alaska,

Precinct of Cape Nome,—ss.

I, F. E. Fuller, United States Conmiissioner and

Ex-officio Recorder in and for the Precinct of Cape

Nome in the Second Judicial Division of the Dis-

trict of Alaska, do hereby certify that the above and

foregoing is a true, full and complete copy of instru-

ment numbered 36,869, the same being agreement

between Andrew Eadie, J. Potter Whittren and F.

H. Waskey, as the same appears of record in volume

164, at page 138 thereof, of the records of my office.

Witness my hand and the seal of tlic said office tliis

12th day of October, 1906.

[Seal] F. E. FULLER,
Recorder.

By F. R. Cowden,

Deputy.
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United States of America,

District of Alaska,—ss.

Due service of the within answer is hereby accepted

at Nome, Alaska, this 14 day of March, 1907, by re-

ceiving a copy thereof.

T. M. REED,

Attorney for Plaintiffs.

[Endorsed] : Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome,

Mar. 14, 1907. Jno. H. Dunn, Clerk. By
,

Deputy.

Second: The affidavit of J. M. Crabtree, one of

the defendants:

In the District Court for the District of Alaska,

Second Division.

ELMA McNAUGHT,
Plaintiff,

vs.

F. H. WASKEY et al.,

Defendants.

Affidavit of Joseph M. Crabtree.

United States of America,

District of Alaska,—ss.

Joseph M. Crabtree, being first duly sworn, on

his oath, deposes and says, he is one of the defend-

ants in the above-entitled action.
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That affiant and his codefendant Waskey, entered

into possession of the premises in dispute in the

above-entitled action in the month of June, 1906,

luider lease from J. Potter Whittren, the locator of

the Bon Voyage claim, located in the year 1902, as

set forth in the answer of the defendants.

That affiant and his codefendant entered into pos-

session of said premises under said lease and com-

menced to work, mine and operate the same in good

faith, and ever since said month of June, 1906, af-

fiant, and his codefendant Waskey, under said lease,

has continued to mine and operate said claim openly,

notoriously and adversely to all the world, and par-

ticularly the plaintiff in the above-entitled action.

That while operating said claim the said affiant,

and his codefendant, have extracted from the prem-

ises in dispute, at a depth of about 120 feet below

the surface of the earth, a large quantity of gold-

bearing earth, sand and gravel, which said gold-bear-

ing earth, sand and gravel affiant, and his codefend-

ant Frank H. Waskey, have severed from the bed in

wliich said gold-bearing earth, sand and gravel lay

and hoisted the same through a shaft upon said prem-

ises, and deposited the same in a dump upon saia

])romises, which said dum]) has always been, since

tlie same was there placed, and now is, within the ex-

clusive control, ownership and dominion of affiant

and his codefendant Fi*ank II. Waskey, and is now

rlaimed by them adversely to all the world.
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That at all the times during which affiant, and his

codefendant, Frank H. Waskey, were mining and

operating upon said premises, and were engaged in

hoisting, as aforesaid, gold-bearing earth, sand and

gravel from beneath the surface of the earth, and de-

positing the same in the dump aforesaid, upon the

surface of the earth, that affiant and his codefendant

Frank H. Waskey were in the absolute, open, notor-

ious, exclusive and adverse possession of the prem-

ises from within the exterior boundaries of which the

aforesaid gold-bearing earth, sand and gravel was

severed and hoisted as aforesaid.

That said gold-bearing earth, sand and gravel w^as

so extracted by affiant and his codefendant at great

expense, to wit: at an expense of more than $10,-

000.00, and the amount of said gold-bearing earth,

sand and gravel so extracted by affiant and his code

fendant Waskey, still remaining on said premises

involved in this action, and unsluiced by them, ex-

ceeds in value the sum of $5,000.00.

That at all times since affiant and his codefendant

Frank H. Waskey have been engaged in mining upon

the aforesaid premises they have been so engaged in

the bona fide claim of a valid and existing lease from

the real owner of said premises.

That affiant and his codefendant Frank H. Was-

key are solvent, and are worth the sum of $100,000.00

each, in property not exempt from execution, and are
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amply able to respond in damages for the value of

any and all gold-bearing earth, sand and gravel ex-

tracted from the premises in dispute, and for the

value of all gold contained therein.

That there is not contained in the dump of said

gold-bearing earth, sand and gravel placed on the

premises in dispute by affiant and his codefendant

Frank H. Waskey as hereinbefore set forth, and now

remaining unsluiced thereon, to exceed the sum of

$50,000.00,

And further affiant saith not.

JOSEPH M. CRABTREE.

Subscribed and sworn to before me this 27th day

of May, 1907.

[Seal] A. J. BEECHER,

Notary Public in and for the District of Alaska, Re-

siding at Nome, Alaska.

[Endorsed] : Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

May 27, 1907. Jno. H. Dunn, Clerk. By ,

Deputy.
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Third : Affidavit of Arthur Gibson and Henry P.

Hannan in the case of Jos. Hammer et al. vs. F. H.

Waskey et al., in words and figures as follows

:

In the District Court for the District of Alaska,

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. ORABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.

Affidavit of Arthur Gibson.

United States of America,

District of Alaska,—ss.

Arthur Gibson, being first duly sworn, deposes and

says: That he is a civil engineer by profession and

is also a practical surveyor ; that he is well acquainted

with the situation of the *'Bon Voyage," '^Golden

Calf," '^ Golden Bull" and '^Roosevelt" claims; that

he personally made a survey of said claims on March

12th, 13th and 14th, 1907, and that annexed hereto,

marked Exhibit *^A," is a correct plat of said claims
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as surveyed by affiant on March 12th, 13th and 11th,

1907.

Affiant further says that in surveying said ''Bon

Voyage'' claim he detennined that said claim con-

tained an area of .048 of an acre in excess of 20 acres,

and that in order to reduce the said claim to the size

of exactly 20 acres, affiant did, by direction of the

defendants, place two stakes one at 3.2 feet from the

southwest corner and one at 3.2 feet from the south-

east corner of said claim.

ART. GIBSON.

Subscribed and sworn to before me, this 1th day of

May, 1907.

[Seal] IDA G. CHAQUETTE,
Kotary Public in and for the District of Alaska, Re-

siding at Nome.



:d or

OYAGE '-'oos^y^^ ^

FLICTING CLAIMS 1

Z RECORDING DlSTRlCF fj

ALASKA ^'/
Scale 1 -nch • JOO ft.

1-^..S7.,MJ5^«^^^_
^^^

^,^f^-^
.'^'7?

^
,f^* GOLDEN BULi.

J»*^

..6/

/

O

•^^r^•<^.-^
--^y

/
/ J



vs. Elma McNaught and Otto Halla. 63

In the District Court for the District of Alaska,

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO

HALLA,
Plaintiffs,

vs.

F. H. WASKEY, J. CRABTEEE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.

Affidavit of Henry P. Hannan.

United States of America,

District of Alaska,—ss.

Henry P. Hannan, being first duly sworn, deposes

and says : That he is a miner by occupation and re-

sides in the Cape Nome Mining District ; that he has

resided in said district since the year 1901 ; that affi-

ant knows a certain claim situated between Newton

Gulch and Otter Creek, known as the *^Bon Voyage"

claim; that affiant first observed said claim on the

4th day of January, 1902 ; that he was going to locate

a claim on the right limit of Otter Creek, known as

the ''Happy New Year"; that at that time affiant

saw the initial stake of said claim and read the no-

tice signed by J. Potter Whittren; that upon return-

ing later in the same day affiant saw the northwest
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corner stake of said claim ; that affiant has observed

said stakes at different times since and saw them in

the smnmer and fall of the year 1906, and that affiant

is positive that the northwest corner stake is very

nearly in the same position at which it was in when

he saw it in January, 1902.

Affiant further says that in the months of October,

November and December, 1903, he passed across the

**Bon Voyage" claim frequently, going to Otter

Creek and vicinity, where affiant at different times

was engaged in doing assessment work ; that the trail

passes directly across the said **Bon Voyage" claim;

that affiant remembers to have seen in November or

December, 1903, a freshly dug prospect hole on said

**Bon Voyage" claim, situated about 300 feet from

the northwest corner of the claim ; that said hole was

about 6x4 feet in size; that affiant did not examine

it closely enough to determine its depth.

That affiant has been on said '*Bon Voyage" claim

every year since 1902 ; that affiant was on said claim

in the summer of 1906, when the same was being oper-

ated by F. H. Waskey, J. Crabtree and others, and

saw and observed the said hole which had been dug

in the year 1903 ; that at tliat time the said Waskey

was pumping water from said hole to be used in his

boilers on said claim.

Affiant fui'ther says that be has no interest in the

result of this action.

HENRY P. HANNAN.
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Subscribed and sworn to before me, this 4th day of

May, 1907.

[Seal] IDA G. CHAQUETTE,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

[Endorsed] : Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

May 4, 1907. Jno. H. Dunn, Clerk. By
,

Deputy.

Fourth: Affidavits of Joseph Crabtree, Andrew

Eadie, F. M. Lang, Louis Rudolph, Valentine Sturm,

Thomas Lyle, J. Potter Whittren, David Gove, R. D.

Adams, Paul Denhart, P. T. Nixon, J. H. Kennedy

and O. W. Carlson, in w^ords and figures as follows

:

/^ the District Court for the District of Alaska^

Second Division.

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.
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Afl&davit of Joseph Crabtree.

United States of America,

District of Alaska,—ss.

Joseph Crabtree, being first duly sworn, deposes

and says: That he is one of the defendants in the

above-entitled action; that affiant, together with his

codefendants F. H. Waskey and Andrew Eadie, are

engaged in operating the '^Bon Voyage" claim under

lease from J. Potter Whittren and Andrew Eadie;

that they commenced working on said ^* Bon Voyage"

claim, and on that portion of the same claimed by

the plaintiffs as the ^'Golden Bull' claim on or about

the 1st day of July, 1906 ; that ever since said date,

with the exception of about six weeks during the

middle of the winter, affiant and the said Waskey

and the said Andrew Eadie have been mining and

operating said claim and extracting tlie pay gravel

therefrom, using a steam hoist and employing on an

average about 15 men ; that affiant and his associates

have expended in o])erating and mining on said claim

the sum of about fifteen thousand doHars, and have

not yet mined or extracted from the portion of tlie

**Bon Voyage" claim claimed by t1io i^lnintifFs any

gold-dust other than panuings.

Affiant further says that he is well acquainted with

an old prosp(»ct hole on said claim situated about
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three hundred and fifty feet from the northwest cor-

ner of said claim and in a southeasterly direction

from said corner, which prospect hole is claimed by

J. Potter Whittren to have been dug in the year 1903

as assessment work on the ^'Bon Voyage" claim; that

affiant first observed said prospect hole in the sum-

mer of 1906, when affiant when to work on said claim

;

that said prospect hole had the appearance of being

about three years old, and was filled with water nearly

to the top ; that affiant piunped water from said hole,

using a pipe or suction hose about five feet long and

using the water in the boilers on said claim; that

in the summer of 1906 said hole was rather oblong

in shape, or very nearly round, and had the appear-

ance of an old sloughed in shaft, and on account of

having sloughed in was about fifteen feet in width at

that time; that affiant did not pump all the water

out of said shaft and does not know the exact depth

of it at that time, but from all indications it would

seem that the same was originally from twelve to

fifteen feet deep and approximately five feet square,

or more.

Affiant further says that he is well acquainted with

the formation on the ''Bon Voyage" claim, and that

the dirt, gravel and muck on said claim is frozen

solid to bedrock, except where a small layer on top

may be thawed in summer; that from affiant's obser-
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vation the said claim does not thaw more than from

a foot to a foot and a half during the entire smmner.

Affiant further says that he has been engaged in

actual mining since the year 1897, and has mined on

many placer claims in the Cape Nome Mining Dis-

trict, and that a prospect hole on the '^Bon Voyage"

claim four feet wide, six feet long and fourteen feet

deep could not be dug through the solid frozen ground

at an expense of less than one hundred dollars ; that

in affiant's opinion it would take fifteen days' labor

or more to dig such a hole.

Affiant further states that he has read the affidavit

of B. Schwarz, wherein it is stated that ''the defend-

ants are not working and mining said premises in a

workmanlike and miner fashion, but are getting out

from said claim the richer portions thereof to the

jjrobable loss of the remainder thereof," and that said

statement is wholly untrue.

Affiant has also read the affidavit of William Priest

and the statement in said affidavit that said Priest

*' found pay dirt which had been abandoned and

against which face of the drift waste dirt had been

thrown, which showed au average of twelve cents

to the pan" is wholly untrue ; that in affiant's opinion

the dump of pay gravel taken fi'om said premises

will not average twelve cents to the ])an; that affiant

has instru(.*tcd his foreman and has been very careful

to hoist to the surface all gi'avel in said claim which
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will average 2%^ to the pan and upwards, and that

gravel which will not prospect as much as that can-

not be mined from said claim at a profit.

That said mine has been worked in a careful, thor-

ough and miner-like fashion, and all statements con-

tained in the above-mentioned affidavits to the con-

trary are wholly untrue.

Affiant further says that he has expended in build-

ing a reservoir and ditches to catch the snow water

to sluice the dump of said ^'Bon Voyage" claim more

than $1,000.00, and that unless he is allowed to pro-

ceed to sluice said dump without delay, he will be

unable to clean the same up until the spring and

summer of 1908, except by purchasing water at great

expense.

That affiant has seen the photographs of the shaft

claimed to be the assessment work for the year 1903

on said ^^Bon Voyage" claim, which are attached to

the affidavit of David Gove, and that said photo-

graphs are a representation of the condition of said

shaft in the fall of 1903, so far as the same is shown

in said photographs.

J. M. CRABTEEE.

Subscribed and sworn to before me, this 3d day of

May, 1907.

[Seal] IDA G. CHAQUETTE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.
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In the District Court for the District of Alaska,

Second Division.

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.

Affidavit of Andrew Eadie.

United States of America,

District of Alaska,—ss.

Andrew Eadie, being first duly sworn, deposes and

says: That he is one of the defendants in the fore-

going action ; that he has resided in Alaska since 1898

and has resided in Nome since the year 1900, and has

during all said periods been engaged in mining; that

affiant is well acquainted with placer mining claim

known as and called the Bon Voyage claim, in the

Cape Nome Mining District, District of Alaska; that

affiant met J. Potter Whittren in the fall of 1904, and

was at such time informed by the said Whittren that

he, the said Whittren, had located the said Bon

Voyage claim in the year 1902; tliat at the time affi-

ant met the said Whittren, said Whittren was about
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to depart from the District of Alaska; that said

Whittren and affiant at said time entered into an

agreement whereby the said Whittren was to convey

to affiant an undivided one-half interest in said Bon

Voyage claim in consideration of affiant prospecting

the said Bon Voyage claim and doing the assessment

work thereon for the year 1904 ; that said Whittren

at said time informed affiant that his title to said

ground was perfect, that the assessment work for the

year 1903 had been performed by two men by the

names of Lang and Taft, and the said Whittren had

made a survey of said assessment work done by said

Lang and Taft upon the said Bon Voyage, and had

tied the same to the corners of said claim ; that affi-

ant thereafter, and in pursuance of said agreement

with said Whittren, went out to said Bon Voyage

claim, together with Harry Robertson and a man
whose first name was Bud, but whose last name affi-

ant is unable to recall ; that during the afternoon of

the day affiant and said two men went to said Bon

Voyage claim there came on a very heavy rain ; that

affiant and said two men thereupon placed sod

mounds around the corners of said claim enlarging

the ones already there, and examined the corners of

said claim ; that each of said corners was marked by

stakes about 2x2 inches in size, having inscribed

thereon with a knife B. V. and initials designating

the corner ; that affiant had with him a plat of said



72 F. H, Waskey and Joseph M, Crabtree

claim made by the said Whittren showing thereupon

the point where the assessment Avork had been done

by the said Lang and Taft and the wagon road cross-

ing said claim ; that affiant found the said assessment

work at the point designated upon said map and ex-

amined the same ; that the said assessment work con-

sisted of a shaft which was, as affiant remembers,

about 4x6 feet in size and was filled with water ; that

said shaft, so far as affiant was able to judge, had

caved in to a considerable extent, but there was quite

a large dump of gravel deposited around said shaft

;

that affiant measured the depth of said shaft by stick-

ing down a piece of 2x3 scantling which affiant had

there to use as a frame for a tent ; that said shaft was

then about ten feet deep ; that affiant subsequently re-

turned to said Bon Voyage claim in company with

one R. S. Norris and with a man by the name of

Valentine Sterm, and that affiant did the assessment

work upon said claim for the said years 1904 and

1905, and performed at least one hundred dollars

($100.00) worth of labor upon said claim during each

of said years.

Affiant further says that the blue-print attached

hereto, marked Exhibit ''A" and made a part hereof,

is a bhie-])rint of a survey made of the said Bon Voy-

age claim sliowing tlie position of tlio workings there-

upon, and tliat said blue-print, as affiant verily be-

lieves correctly and accurately represents the said
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Bon Voyage claim, together with the workings there-

upon, and the wagon road crossing said claim.

ANDREW EADIE.

Subscribed and sworn to before me, this 3d dav of

May, 1907.

[Seal] O. D. COCHRAN,
Notary Public in and for the District of Alaska.
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In the District Court for the District of Alaska,

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN, and ANDREW EADIE,

Defendants.

Affidavit of F. M. Lang.

United States of America,

District of Alaska,—ss.

F. M. Lang, being first duly sworn, deposes and

says : That he is well acquainted with J. Potter Whit-

tren, having known him since the year 1901; that

affiant knows a certain placer mining claim, situated

in the Cape Nome District, District of Alaska, known

as the Bon Voyage; that on November 11th, 1903,

affiant and one 0. D. Taft assisted said J. Potter

Whittren to make a survey of said claim ; that said

J. Potter Whittren was at that time a civil engineer

and surveyor and used the ordinary surveyor's tran-



76 F, H. Waskey and Joseph M. Crahtree

sit in surveying said claim ; that affiant and said Taft

acted as chainmen for said Whittren on said day in

the surveying of said claim ; that said Whittren and

affiant were able to and did find all the corners of said

claim ; that the corners of said claim were marked by

stakes with the markings thereon inscribed or cut in

with a knife; that at the northeast corner of said

claim the stake identified by said Whittren as his

corner stake had had the markings cut off on one side

and the name of Otto Halla written thereon ; that at

the time of making said survey said Whittren placed

four new stakes at the corners of said claim, said new

stakes being 2x2 or 2x4, to the best of affiant's recol-

lection ; that prior to the survey of said claim the said

Whittren had made an agreement with affiant to do

the assessment work on said claim, and for that pur-

pose affiant employed said C. D. Taft and directed

him to sink a prospect hole at a point thereon speci-

fied by the said Whittren ; that said point was about

three hundred and fifty feet from the northwest cor-

ner of the claim and about fifty feet from the road-

way crossing said claim ; that said C. D. Taft worked

fifteen days upon said claim in sinking said prospect

liolo at the point designated by said Whittren; that

said prospe(^t hole was sunk by the said Taft on said

cluini between the 10th and 30tli da^^s of November,

1903, and affiant paid said Taft one hundred doHars

($100.00) and board for doing said work.
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Affiant further says that he was on the said Bon

Voyage claim yesterday, the 1st day of May, 1907,

and looked at the corner stakes of said claim ; that the

northeast corner and the other corner stakes of said

claim are in the same position as when affiant and

said Whittren surveyed said claim in 1903; that at

the time of making said survey the said Whittren

drew in some of his corner stakes in order to make

said claim only 660 feet wide and 1320 feet long ; that

said C. D. Taft is not now within the District of

Alaska ; that attached to this affidavit is.a copy of the

field-notes of Whittren made from surve.y of Nov.

11th, 1903, which are true and correct as affiant verily

believes.

Affiant further says that he has no interest in the

result of this action.

F. M. LANG.

Subscribed and sworn to before me this 2d day of

May, 1907.

[Seal] O. D. COCHRAN,
Notary Public in and for the District of Alaska.
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In the District Court for the District of Alaska,

Second Division.

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN, and ANDREW EADIE,

Defendants.

Affidavit of Louis Rudolph.

United States of America,

District of Alaska,—ss.

Louis Rudolph, being first duly sworn, deposes and

says : That he is a miner by occupation ; that he has

been mining for about twelve years ; that he has re-

sided in Nome, in the District of Alaska, since the

summer of 1904, and has since said time been en-

gaged in mining in the Nome District ; that he is ac-

quainted with placer mining claim known as and

called the Bon Voyage claim, in the Nome Mining

District; that he first became acquainted with said

claim in the fall of 1904 ; that in the said fall of 1904,

affiant and Andrew Eadie went upon said claim, and

that at the said time affiant, with said Eadie, made

an examination of the assessment work done upon
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said claim the preceding year; that affiant found a

shaft situated on the said Bon Voyage claim about

three hundred feet in a southeasterly direction from

the northwesterly corner of said Bon Voyage claim

and near the wagon road crossing said claim and

w^esterly from said w^agon road ; that affiant examined

said shaft at the request of said Andrew Eadie ; that

said shaft was filled with water, and was in size, as

near as affiant could judge, about 4x6 feet ; that affiant

is unable to state the depth of said shaft except that

in his presence the said Andrew Eadie measured the

said shaft with a piece of 2x3 scantling which he

shoved down into the water in said shaft a depth of

some ten or twelve feet ; that said shaft had more or

less caved in, but there was quite a pile of gravel sur-

rounding said shaft ; that affiant is familiar with the

action of th^ w^ater upon shafts sunk in the tundra

in the Nome District, and from his knowledge thereof

affiant is able to state that said shaft had been sunk

the preceding year; that affiant has since said time

worked upon the said Bon Voyage claim and knows

the character of ground where said shaft is sunk and

that the same is frozen; that affiant lias sunk many

holes upon the tundra in the Nome District and is

familiar with the time required to sink shafts in the

frozen ground; that an ordinary man performing an

<ordinary day's work would not sink to exceed one

foot per day without the use of a steam thawer in
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ground the character of the ground where said pros-

pect shaft was sunk on the Bon Voyage.

Affiant further says that he has no interest of any

kind or character in the result of this lawsuit.

LOUIS RUDOLPH.

Subscribed and sworn to before me, this 3d day of

May, 1907.

[Seal] MABEL SEARL,

Notary Public in and for the District of Alaska.

In the District Court for the District of Alaska,

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN, and ANDREW EADIE,

Defendants.

AflRdavit of Valentine Sturm.

United States of America,

District of Alaska,—ss.

Valentine Sturm, being first duly sworn, deposes

and says: That he is a resident of Nome, in the Dis-

trict of Alaska ; that he has resided in Nome and the

Nome Mining District since the summer of 1903;

that affiant is acquainted with placer mining claim
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in the Nome Mining District kno^Yn as and called the

Bon Voyage claim; that affiant first became ac-

quainted with said claun in the fall of 1904 ; that in

the fall of 1904, affiant was employed by one, Andrew

Eadie, to do some prospecting upon said claim ; that

affiant worked upon said Bon Voyage claim a period

of four or five days together with the said Andrew

Eadie; that affiant, while engaged in working upon

said claim, observed a shaft situated toward the

northwesterly corner of said claim and westerly of

and near the wagon road crossing said claim, and a

stake standing near said shaft; that said shaft was

tilled with water; that affiant never made any close

examination of said shaft, but from appearances

upon the surface, affiant believes said shaft had been

made there tlie preceding year; that affiant saw said

Eadie measuring the depth of said shaft by running

a scantling down into the water, ])ut affiant is unal)le

to state what depth said shaft was found to be by the

said Eadie.

Affiant further says that he has no interest what-

ever in said Bon Voyage chiim iioi' in the result of

this litigation.

VALENTINE STUmr.

yu))scribcd and swoi ii to before ]\u\ this M day of

May, 1907.

[Seal] (). 1). CCXMIRAN,

Nota]'\- IMiblic in and for tlic Disti'ict of Alaska.
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In the District Court for the District of Alaska,

Second Division.

JOS. HAMMER, B. SCHWARZ and OTTO

HALLA,
Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN, and ANDREW EADIE,

Defendants.

Affidavit of Thomas Lyle.

United States of America,

District of Alaska,—ss.

Thomas Lyle, being first duly sworn, deposes and

says : That he is a miner by occupation ; that he has

been engaged in mining in the Cape Nome Mining

District since the winter of 1898 and 1899 ; that affiant

is well acquainted with that certain placer mining

claim situated in the Cape Nome Mining District

known as the *^Bon Voyage" claim; that during the

summer and fall of 1906 affiant was on said claim a

number of times; that said claim was at that time

being operated by Frank H. Waskey, and later on

was under the charge of Joseph Crabtree ; that affiant

was working on a drill in the immediate vicinity of
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said ''Bon Voyage" claim, and visited said claim on

numerous occasions in the summer and fall; that

affiant is familiar with an old prospect hole situated

about three hundred feet from the northerly end line

of the claim and near the sunmier roadway ; that said

shaft had a notice nailed up near it, stating that it

was the assessment work for the year 1903 on the

''Bon Voyage" claim; that said hole had the appear-

ance of being an old sloughed-in shaft and to be sev-

eral years old ; that on account of having sloughed in,

it was 12 feet wide or more, at the top, tilled with wa-

ter; that from the appearance of the hole and the

amount of dirt thrown out of the same said hole must

have been originally dug 14 to 15 feet deep and approxi-

mately 4x6 feet in size ; that affiant is well acquainted

with the character of the ground on the "Bon Voy-

age" claim and knows that the same is frozen from

surface to bedrock at all seasons of the year, except

wliere the muck might thaw out a foot and a half to

two feet in the summer time.

That atlftant has had a great deal of practical ex-

l)erienoe as a miner in sinking prospect holes and

shafts and knows that a prospect hole 14 feet deep

and 6x4 feet in size, sunk in solid frozen ground of

the character of the " Bon Voyage" claim would have

been worth in the year 1903 more than $100.00; that

in ;iffiant's o]')inion an oi'dinary miner, working the
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usual hours, would require 15 days or more to sink

such a hole.

Affiant further says that since March 30th of the

present year he has been employed on the *'Bon

Voyage" claim by Joseph Crabtree and his associ-

ates ; that affiant knows that said claim is being mined

and operated in a thorough, practical, minerlike and

economical fashion.

Affiant further says that the said Crabtree and his

associates have gone to a large expense in digging

ditches to catch the snow water, and that unless said

dump is sluiced up with the snow water, it cannot be

sluiced up until the break-up in the year 1908, except

by purchasing water at a heavy expense.

Affiant further says that he has no interest in the

above-entitled action.

THOS. LYLE.

Subscribed and sworn to before me, this 3d day of

May, 1907.

[Seal] IDA G. CHAQUETTE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

In the District Court for the District of Alaska,

Second Division,

JOSEPH HAMMER et al.

vs.

P. H. WASKEY et al.
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Affidavit of J. Potter Whittren.

United States of America,

T3istrict of Alaska,—ss.

J . Potter Whittren, being first duly sworn, on oath,

deposes and says: That he is one of the defendants

m the above-entitled action; that affiant is well ac-

quainted with the Bon Voyage claim ; it having been

located by him personally. That affiant discovered

gold within the boundaries of said claim in the year

1901, prior to the location thereof; that affiant lo-

cated said claim on the first dky of January, 1902,

between 9 and 10 o'clock in the morning of said day;

that at that time affiant marked said location on the

ground with five substantial stakes, and posted a no-

tice of location thereof, in writing, signed by affiant,

which notice was in substance the same as the loca-

tion notice of said chiim afterwards recorded hy affi-

ant.

'i'hat on Novenihcr 1 \i\\ VM), affiant surxeyed said

claim, and changed the position of tliree of the cor-

ners slightly, in order to make said chum exactly 20

acres, and exactly 1320 feet h)ng hy (itiO feet wide.

Tliat the ground as surveyed and marked by atfiant

on said 11th day of November, 190:], was wholly con-

tained within the ground originally marked by affi-

ant; that affiant only drew in some of the stakes in
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order to make the claim contain not over 20 acres,

and make it exactly 1320 feet by 660 feet.

That in the year 1903, between the 10th and 30th

of November, affiant caused said claim to be pros-

,

pected, and a hole to be sunk thereon, about 14 feet

deep, and 4 by 6 feet in size; that after said hole

was finished affiant examined the same, and measured

it and prospected in it, and discovered gold therein,

and found good prospects in said hole of placellr

gold.
.
That affiant paid $100.00 to have said hole

sunk on said claim, and that it took about 20 days'

.labor to have the same done. That said hole is situ-

ated 354 feet from the northwest corner of the Bon

Voyage, 95 deg. 10 min., with the northeast corner

and representing stake placed at said shaft in the

fall of 1903, and being 527 feet from said northeast

corner, and 50 feet from roadway.

That affiant also prospected the said claim in the

year 1904, and made further discoveries of gold on

said claim.

i^ffiimt has been on said Bon Voyage claim fre-

quently during the past sum.mer, and has observed the

stakes of same, and that the stakes are now in the

same place as placed by affiant on November 11th,

1903. That some of the corner stakes of said claim

were partially burned by tundra fire, and new stakes

are fastened to the stubs of the old stakes.
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That at the time affiant located said claim in 1902,

and also at the time he surveyed the same, the stakes

marking said claim were plainly marked with affi-

ant's name and the name and corner of the claim.

That the markings of the stakes were subscribed

thereon with a knife, and were at that time and ever

since have been and now are plainly visible and legi-

ble.

J. POTTER WHITTREN.

Subscribed and sworn to before me this 17th dav

of October, 1906.

[Seal] A. J. BEECHER,
Notarv Public in and for the District of Alaska, Re-

siding at Nome.

In the Distriet Court for the Distriet of Alaska,

Second Division.

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs. ^

F. H. WASKEY, J. CRABTREE, J. POTTER
WIIITTREN, and ANDREW EADJE,

Defendants.
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Affidavit of David Gove.

United States of America,

District of Alaska,—ss.

David Gove, being first duly sworn, deposes and

says: That he is acquainted with the Bon Voyage

placer mining claim, in the Cape Nome Mining Dis-

trict, Alaska ; that he is also acquainted with J. Pot-

ter Whittren and Andrew Eadie, defendants in the

above-entitled cause ; that affiant was upon said claim

on the loth day of September, 1906, and having his

camera along with him at said time, at the request of

Mid Eadie aiid Whittren, took a photograph of old

shafts made upon said claim, which said old shafts

wet6 i*et)l*esfented to affiant by said Eadie and Whit-

tren as being assessment work for the years 1903,

1904, aiid 1905; that photograph marked Exhibit

*'A'* hereto attached is the identical photograph

taken by affiant at the said time, of workings repre-

sented to affiant to be the assessment work for the

year 1903 ; that photograph hereto attached, marked

Exhibit ''B," is the identical photograph taken of

what was represented to affiant to be assessment work

for the year 1904; that photograph hereto attached,

marked Exhibit ^^C,'Ms the identical photograph

taken by affiant at said time of what was represented

to affiant to be the assessment work for the year 1905,
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all of said work being done within the boundaries of

the said Bon Voyage claim.

i^ffiant further says that he has no interest what-

ever in the result of this litigation.

DAVID GOVE.

Subscribed and sworn to before me, this 3d da}^ of

}day, 1907.

[Seal] O. D. COCHRAN,
^ Notary Public in and for the District of Alaska.

Exhibit '^A" to Affidavit of David Gove.
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Exhibit ^^B" to Affidavit of David Gove.

Exhibit ''C to Affidavit of David Gove.
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In the District Court for the District of Alaska,

Second Division.

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.

Afl&davit of R. D. Adams.

United States of America,

District of Alaska,—ss.

R. D. Adams, being first duly sworn, deposes and

says : That he is a miner by occupation and has been

engaged in mining in the Cape Nome Mining Dis-

trict, District of Alaska, for a number of years last

past; that affiant is well acquainted witli the prem-

ises known as the **Bon Voyage'' claim and is at

present engaged in mining on the **Nortli I^)le'*

bench, inunediately east of said **Bon Voyage'*

claim; that affiant knows the character of the

groiuid on said *VBon Voyage" claim and knows the

same to be frozen from surface to bedrock at all

season of the year, except that it may thaw out on
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the surface from a foot and a half to two feet in the

summer time; that a prospect hole on said ''Bon

Voyage" claim four feet wide, six feet long and four-

teen feet deep would have cost in the year 1903 more

than $100.00, and that in affiant's opinion it would

take 15 days or more labor of one man to sink such

a hole ; affiant further says that he has no interest in

the above-entitled action.

R. D. ADAMS.

Subscribed and sworn to before me, this 2d dav of

May, 1907.

[Seal] IDA G. CHAQUETTE,
Notary Public in and for the District of Alaska,, Re-

siding at Nome.

In the District Court for the District of Alaska,

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.
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Affidavit of Paul Denhart.

United States of America,

District of Alaska,—ss.

Paul Denhart, being first duly sworn, deposes and

says : That he resides in the Cape Nome Mining Dis-

trict, District of Alaska, and has lived here since the

year 1900 ; that he is a miner by occupation and has

been engaged in placer mining for twelve years last

joast; that affiant has had a great deal of experience

in deei3 mining on. frozen ground in the Cape Nome

Mining District; that affiant knows the situation of

the *^Bon Voyage" claim and is well acquainted with

the general character of the ground; that to sink a

shaft 4x6 feet, 14 feet deep, through solid, frozen

ground, simihir to the **Bon Voyage" claim, would,

in affiant's opinion, have been woilh in excess of $100

in the year 1903; that in affiant's ()])inion an ordinary

the surface from a foot and a half to two feet in the

miner would require 15 days, or more, to sink such

a shaft, working the usual liours.

Affiant further says that lie has no interc»st in the

I'csult of this action.

PAUL DKNMART.
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Subscribed and sworn to before me, this 3d day of

May, 1907.

[Seal] IDA G. CHAQUETTE,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

In the District Court for the District of Alaska,

Second Division.

JOS. HAMMER, B. SCHWARZ and OTTO

HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.

Affidavit of P. T. Nixon.

United States of America,

District of Alaska,—ss.

P. T. Nixon, being first duly sworn, deposes and

says : That he resides in the Cape Nome Mining Dis-

trict, District of Alaska, having lived here since the

year 1900; that during said time he has been engaged

m placer mining and has had much experience in

deep mining on frozen ground ; that affiant knows the

situation of the ^'Bon Voyage" claim and is well ac-

quainted with the general character of the ground;
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that to sink a shaft 4x6 feet 14 feet deep, through

solid, frozen ground, similar to the ''Bon Voyage"

claim, would, in affiant's opinion, have been worth in

excess of $100,00 in the year 1903; that in affiant's

opinion an ordinary miner would require 15 days,

or more, to sink such a shaft, working the usual

Lours.

Affiant further says that he has no interest in the

result of this action.

P. T. NIXOif.

Subscribed and sworn to before me, this 3d day of

May, 1907.

[Seal] IDA G. CHAQUETTE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

In flic District Court for the District of Alaska,

Second Division.

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. IT. WASKEY, J. CRABTREE, J. POTTER
AVIIiTTREN and ANDREW EADIE,

Defendants.
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Affidavit of J. H. Kennedy.

United States of America,

District of Alaska,—ss.

J. H. Kennedy, being first duly sworn, deposes and

says: That he is a miner by occupation, being en-

gaged in mining and prospecting in the Cape Nome

Mining District and vicinity since the year 1900 ; that

affiant knows where the '^Bon Voyage" claim is sit-

uated near Newton Gulch in the Cape Nome Mining

and Recording District, District of Alaska ; that af-

fiant has had considerable experience in sinking holes

in frozen ground and that a prospect hole on the

^'Bon Voyage" claim 4 feet wide, 6 feet long and 14

feet deep, sunk through solid frost, would have cost

in the year 1903 more than $100.00.

Affiant further says that he has no interest in the

above-entitled action.

J. H. KENNEDY.

Subscribed and sworn to before me this 3d day of

May, 1907.

[Seal] IDA G. CHAQUETTE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.
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In the Distriet Court for the Distriet of Alaska,

Second Division.

JOS. HAMMEE, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.

Affidavit of 0. W. Carlson.

United States of America,

District of Alaska,—ss.

O. W. Carlson, })eing first duly sworn, deposes and

says: That he has been engaged in niinini;' in the

Cape Nome Mining District, District of Alaska, since

the year 1900; that affiant knows the premises called

the *n3on Voyage" claim situated in the Cape Nome

Mining District, District of Alaska, and is ac-

quainted with tlie general character of the ground;

tliat a ])ros])ect holv on said ''Hon Voyage" claim 1

feci \vi(h*, (> feet long and 14 feet doo]), sunk in the

montii of November, 19():{, tlir(Migh solid frost would

have cost more Ihau ^lOO.OO.
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Affiant further says that he has no interest in the

above-entitled action.

O. W. CARLSON.

Subscribed and sworn to before, this 3d day of

May, 1907.

[Seal] IDA G. CHAQUETTE,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

[Endorsed] : Piled in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

May 4, 1907. Jno. H. Dunn, Clerk. By
,

Deputy.

Thereupon the defendants introduced and read in

evidence in support of the order to show cause, reply,

affidavits of Otto Halla, B. B. Dobbs, T. M. Reed and

R. S. Horn in the case of Joseph Hammer et al. vs.

P. H. Waskey et al. in words and figures as follows

:
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Evidence Introduced by Defendants in Support of

Order to Show Cause.

hi flic District Court for the District of Alaska,

Second. Division.

JOSEPH HAMMEE et al.,

Plaintiffs,

vs.

OTTO HALLA et al.,

Defendants.

Affidavit of Otto Halla.

United States of America,

District of Alasl^a,—ss.

Otto Halla, being duly sworn, deposes and says

:

I am the same Otto Halla who made the affidavit

heretofore in this ease on the application for an oi'der

to show cause in this case.

1 have read the affidavits of Andrew Eadie and

Lewis Endolpli in whieli afhdavits each stated that

upon an examination of the shaft or hole represent-

ing tlie assessment work on tlie l>oii Voyage claim

for the year IJHK), they found :\ large amount of

gravel snrroiniding flio moiilli of ilie shaft.

Affiant states tliat there is not now and ne\-er lias

be(»ii since he has hccn a<'(|naint('(l with that gronnd,

any gravel whatsoever around about that hole. 'I'hat
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the character of the ground there is muck and there

is no gravel contained in it.

Affiant has read the affidavit of David Gove stating

that he had taken a photograi)h of the hole represent-

ing the assessment work for the year 1903, and has

also examined Exhibit ^^A" attached to said affidavit.

Affiant states that said photograph is a correct

representation of said alleged shaft as it existed dur-

ing the month of September, 1906, but affiant avers

that said photograph does not correctly represent the

condition of that shaft as it was and existed on or

about said 10th day of July, 1906, and in that con-

nection affiant avers, that on or about said 10th day

of July, 1906, in company with R. S. Horn, a miner

of many years' experience, he visited the premises

in controversy and together they inspected the hole

which was claimed to be the representation work of

the Bon Voyage claim for the year 1903.

That affiant and said E. S. Horn measured the

shaft length, width and depth; that the shaft was

two feet wide, three feet in length and not to exceed

two feet in depth.

That affiant at said time had with him a kodak and

took a photograph of said hole, and ^Ir. Horn ap-

pears in the picture standing about three feet from
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the hole. A copy of that photograph, together with

an enlargement thereof made by photographer B. B.

Dobbs, is annexed hereto marked Exhibit **A" and

'*AA/' and made a part of this affidavit.

That thereafter and on the 27th day of September,

1906, affiant visited the premises in controversy in

company with T. M. Reed, Jr., one of the attorneys

for plaintiffs in the above-entitled cause, and then

and there discovered that said hole had been nuich

enlarged since his visit therein July, and at that time

took a photograph of the hole as it then ap])eared,

and copies of said photograph and as enlarged by

B. B. Dobbs, photographer, are hereto attached and

marked Exhibit *'B" and ^*BB,'' and made a ])art

of this affidavit.

That the photographs taken on or al)out July lOth,

1906, and on September 27th, 1906, are exactly the

same liole claimed hy the defendants as the assess-

ment work for the year, 1903.

Tliat when affiant took the photogra])h in July

there was no ])hicar(l nailed to the stake* at tlie h()li\

but on Se])emb('r 27lli, 1906, he toiind a placard as

shown in Plaintiffs^ Kxhibit *Mr'^ and Defendants^

Exhibit **A.''



vs, Elma McNaught and Otto Halla. 103

As affiant has heretofore stated there was no gravel

around the mouth of said hole, but there was a few

glacial rocks lying around said shaft such as ac-

companies glacial muck.

Affiant has examined the map of the alleged Bon

Voyage claim as attached to and marked Exhibt ^^A"

to the affidavit of Andrew Eadie. That said map

does not correctly represent or describe by courses

and distances the said Bon Voyage claim as the same

is now staked upon the ground, or as the same was

staked on the 30th day of August, 1906.

Affiant is ,a surveyor and he has made a survey of

the premises on the 30th day of August, 1906, and

he has prepared a map from his field-notes, which

map is hereunto annexed and made a part of this af-

fidavit and marked Exhibit ^^C."

OTTO HALLA.

Subscribed and sworn to before me this 4th da.y of

May, A. D. 1907.

[Seal] T. M. HOSKING,

Notary Public in and for the District of Alaska.
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Plaintiff's Exhibit ^^A'' Attached to Affidavit of

Otto Halla.
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Plaintiflf^s Exhibit ^^AA" Attached to Affidavit of

Otto Halla.



106 F. H. Waskeij and Joseph M, Crahtrce

Plaintiff's Exhibit ^'B'* Attached to Affidavit of

Otto Halla.
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Plaintiff's Exhibit ^^BB" Attached to Affidavit of

Otto Halla.
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In the District Court, for the District of Alaska, Sec-

ond Division.

JOSEPH HAMMER et al.,

Plaintiffs,

F. H. AVASKEY et al,

Defendants.

Affidavit of B. B. Dobbs.

United States of America,

District of Alaska,—ss.

D. B. Dobbs, being duly sworn, deposes and says:

That he has seen and examined Exhibits '^A" and

''iiW attached to the affidavit of Otto HaUa in the

above-entitled cause, and the same are true enlarge-

ments from the original negative of Exhibits '^A"

and '* H'' as attached to said afti(hivit and were made

by inc.

H. H. DOHHS.

Subscribed and sworn to before mc this 4th (la\'

of May, A. I). 1!)()7.

[Seal] T. M. IIOSKINO,

Notai'v Public in and for the District of Alaska.
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In the District Court, for the District of Alaska, Sec-

ond Division,

JOSEPH HAMMER et al.,

vs.

F. H. WASKEY et al,

Plaintiffs,

Defendants.

Affidavit of T. M. Reed.

United States of America,

District of Alaska,—ss.

T. M. Reed, being duly sworn, on his oath deposes

and says:

That he is the T. M. Reed mentioned in the reply

affidavit of Otto Halla and as having accompanied

him the said Otto Halla on the 27th day of Septem-

ber, 1906, to the premises in controversy in this ac-

tion.

That he has read said affidavit and the same is true.

That affiant accompanied said Otto Halla on said

27th day of September, 1906, to the premises in con-

troversy and the said Otto Halla on said day, in the

presence of affiant, standing at the edge of the pros-

pect hole claimed by the defendants to be the rep-

resentation work of the Bon Voyage claim in the

year 1903, and on which there was a sign to that ef-
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feet took the photograph marked Plaintiffs' Ex-

hibit ^^B'^ attached to the afftdavit of Otto. Halla.

That at said time as affiant remembers the said pros-

pect hok^ was an irregnhirly shaped hole and from

ten to twelve feet across. That affiant as he remem-

bers there was no evidence of any recent work hav-

ing l)een done in said hole, exce])t on the sonthwest-

erly side where there was black soil in which small

vofdvs mixed in was thrown ont.

T. M. EEED.

Snl)scril)ed and sworn to before me this 4th day of

May, A. I). 1907.

[Seal] T. AI. HOSKING,

Notary l^n])lic in and foi* the District of Alaska.

/// fhr Vistr/rt Conrt, for fliv Distn'ct of AJiisl'd, Src-

oihI Division.

.lOSKPII IIAMMKIN'tal.,

F. II. WASKKY et al.,

Phiintiffs,

l)(»f(Mi(lnuts.

Affidavit of R. S. Horn.

Vnitcrl Stnlcs of America,

Disti'ict (>r Alaska,—ss.

\\. S. II(M'ii, being (Inly sworn, (le|)()ses and says:

I am ;i miner hy oeeupatinn and lia\(' been miinng

in the Nnnie District since the sc.-ir 1!M)().
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I have heard read the affidavit of Otto Halla filed

herewith.

On or about the 10th day of July, 1906, at the re-

quest of Mr. Halla I went out to visit a number of

raining claims, including the premises in controversy

in this action, known as the Golden Bull or Bon Voy-

age claim.

I have heard read the affidavit of David Gove and

seen the photograph attached thereto, marked Ex-

hibit ^^A" and the same is a correct representation of

the hole claimed by the defendants as the annual as-

sessment work for the year 1903, as I saw it al)out

November 22d, 1906.

On or about the 10th day of July, 1906, I saw the

same identical hole at the same identical place, and

Mr. Otto Halla photographed the same while I was

standing about three feet away from the hole and

facing Mr. Halla. At said time I measured the hole

and found it to be about two feet wide, three feet

long and about eighteen inches deep.

I have examined the photograph attached to Mr.

Halla 's affidavit marked Plaintiffs' Exhibit ''A''

and know that it is a correct representation of the

prospect hole as I saw it on or about July 10th, 1906.

There was no gravel around the mouth of said hole

at that time, but a few glacial stones and a ver}^ small

quantity of earth.

Defendants' Exhibit ''A" is not a correct repre-

sentation of the prospect hole as it was on July 10th,
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1906. From my experience as a miner I would say

that a hole of the size that T found at said plaee on

July 10th, 1906, eould have lieen dug by a competent

miner not to exceed two hours. The edges of the

hole when I saw them in July, 1906, were well de-

fined and there was no appearance of the sides hav-

ing sloughed in to any appreciable extent. I can

state positively upon my experience as a miner that

it would be a physical impossibility for the liole to

iiave ever been more than from three to four feet

deep, judging from the surroiuiding conditions and

the hole as I saw it on that day.

Defendants' Exhibit "A" is a correct representa-

tion of the hole as 1 saw it on or about November

22d, 1906, but the liole liad been nuich enlarged be-

tween the 10th day of July, 1906, and the 22d day of

November, 1906.

I have also examined Plaintiifs' Exhibit **B'' at-

tached to Mr. Halhrs affidavit and it is a correct rep-

resentation of the hole as I saw it iu November, 1906,

but tlie appearance oi* the liolc and the size of it

lind Ix^en greatly clianged and enlarged as above

stated.

I have been in Candle I'oi* little time* ])ast and only

arri\('(l in Nome Ihis at'tenKKHi. between thrcM^ and

lorn* ()'e|(K'I<.

I ha\-e no inleresi whats(K»\-er in the resnlt of the

above-entith'd action.

J^ S. lIOT?N.
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Subscribed and SAvorn to before me this 3d day of

Mav, A. D. 1907.
t.' 7

[Seal] T. M. HOSKING,

Notary Public in and for the District of Alaska.

[Endorsed] : Filed in the Office of the Dist. Court

of Alaska, Second Division, at Nome, May 4, 1907.

Jno. H. Dunn, Clerk. By , Deputy.

And reply of the plaintiffs in words and figures as

follows

:

In the District Court for the District of Alaska, Sec-

ond Division.

ELMA McNAUGHT AND OTTO HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. M. CRABTREE et al.,

Defendants.

Reply to Answer.

Come now the plaintiffs in the above-entitled ac-

tion, and for a reply to the answer of defendants,

F. H. Waskey and J. M. Crabtree, herein, allege, ad-

mit and deny as follows:

1.

Plaintiffs deny each and every allegation, matter

and thing contained in paragraphs 1, 2 and 3 of the

further, separate and affirmative answer of said de-

fendants F. H. Waskev and J. M. Crabtree.
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2.

Plaintiffs allege that they have no information

sufficient to found a belief and therefore deny each

and every allegation, matter and thing contained in

paragraiDh four of said defendants further, separate

and affiraiative answer, except that plaintiffs admit

that said defendants had possession of the premises

in controversy on the day of June, A. D. 1906.

3.

Plaintiffs allege that they have no informatioii

sufficient to found a belief and therefore deny each

and every allegation, matter and thing contained in

paragraph five of defendants' further, separate and

affirmative answer, except that plaintiffs admit that

defendants are in possession of the premises in con-

troversy in this action.

4.

Plaintiffs deny each and every allegation, mattcM*

and tiling contained in ])aragra])h six of said defend-

ants' further, se])aratc and affirmative answer here-

in.

And for a further and affirmative re])ly, ])laintiffs

aver

:

Tlial (luriiiLi- llic calendar year ending DcM-embcr

r>lst, 1!H)1, I he (Icfpiidants lierein, llicir grantors and

|)re(lecess()rs in interest, faikul to do and ])erf()i*m, or

caused to )je done or 2)erformcd one luuidred dollars
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worth of labor or improvements on the said alleged

Bon Voyage placer mining location, if the said placer

mining location existed as it is alleged, and there-

after on the 21st day of June, 1905, before the said

defendants, their grantors or predecessors in interest

had resumed work or labor on the premises included

within the limits of the alleged Bon Voyage place

mining claim, the plaintiffs above-named, Elma Mc-

Naught and Otto Halla, being then and there the

owners of the Eoosevelt placer mining claim de-

scribed in plaintiffs' complaint made an amended lo-

cation of the said Roosevelt placer mining claim,

which said amended location included, covered and

appropriated the premises described in the plain-

tiffs' complaint herein.

Wherefore plaintiff's pray that they may have

judgment as in their complaint set forth.

T. M. EEED,

ALWOOD BEUNER,
J. ALLISON BRUNER,

Attorneys for Plaintiffs.

United States of America,

District of Alaska,—ss.

Otto Halla, being first duly sworn, deposes and

says
:
I am one of the plaintiffs in the above-entitled

action; I have heard the foregoing reply, know the
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contents thereof and the same is true as I verily be-

lieve.

OTTO HALLA.

Subscribed and sworn to before me this 14th day

of May, A. D. 1907.

[Seal] T. M. HOSKTNG,

Notary Public in and for the District of Alaska.

United States of America,

District of Alaska,—ss.

Due service of the within repl}" is hereby accepted,

in the District of Alaska, this 15th day of May, 1907,

by receiving a duly certified copy of the same.

IRA D. ORTON,
Attorney for Defendants Waskey & Crabtree.

[Endorsed] : Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome,

May 15, 1907. Jno. H. Dunn, Clerk. By
,

Deputy.

Thereupon tlie defendants read and introduced in

evidence affidavits of Andrew Eadie, Louis "Rudolpli,

IT. A. McLauglilin, T. J. Maddaugh, J()se])h Crab-

tree, T. M. Oil)son and Henry P. Haniian, in words

and figures as follows

:
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Evidence Introduced by Defendants.

In the District Court for the District of Alaska,

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO
RALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EABIE,

Defendants.

Affidavit of Andrew Eadie.

United States of America,

District of Alaska,—ss.

Andrew Eadie, being first duly sworn, deposes and

says: That he has read the reply affivadit of Otto

Halla filed in the above-entitled cause, wherein said

Otta Halla says that the shaft on the Bon Voyage

claim purporting to represent the assessment work

for the year 1903 had been enlarged between, on or

about the 10th day of July, 1906, and the month of

September, 1906 ; that affiant went upon said mining

claim on or about the 1st day of July, 1906, and was

engaged in working upon said claim sinking a shaft

a distance of about 200 feet easterly from said shaft

constituting the assessment w^ork for the year 1903,
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continuously from said on or about the 1st of July,

1906, until late in the season of said year and long-

after the month of September; that affiant was on

said ground almost every da^^ during said period and

had different men employed in working thereupon,

to wit: Harry McLaughlin, Louis Eudolph and I. J.

Maddaugh ; that during said time affiant was engaged

in working upon said claim defendant, Frank H.

Waskey, was also engaged in sinking a shaft west-

erly from said shaft constituting assessment work

for the year 1903 ; that affiant knows of his own

knowledge and states positively that said shaft con-

stituting assessment work for the year 1903 was not

enlarged in any manner during the smmner or fall

of the year 1906, nor was the same enlarged in any

manner after the year 1904, when affiant first saw the

same

;

Affiant further says that if the said shaft had been

enlarged or any work done upon the same during the

summer of 1906 he would have seen it; tliat affiant

frequently used the water in said shaft for panning

and the said Waskey used the water in said shaft for

a boiler being used by him during the sunnner and

fall of 1906; that said shaft constituting the assess-

ment work for the year 1903, during all of the sum-

mer and fall of 19()() had more or less water in it anri

at no time; was said shaft clear of water, and at no

time could the de]>th of said shaft be measured except

through the water contained therein.



vs. Elma McNaught und Otto Ilalla. 119

Affiant further sa.ys that he has read the affidavit

of R. S. Horn filed herein and that the statements

made by the said R. S. Horn with reference to said

sliaft purporting to be the assessment work for the

3^ear 1903 being enlarged between the months of July

and November, 1906, are untrue ; and affiant further

says that said shaft has never been enlarged in any

manner since he first saw it in the 3^ear 1904, except

that same has more or less sloughed in through the ac-

tion of the elements, and that said shaft as it now ap-

years upon the ground unmistakably shows to an ex-

perienced miner that same was not enlarged during

the year 1906, the affidavits of Otto Halla and R. S.

Horn notwithstanding.

ANDREW EADIE.

Subscribed and sworn to before me, this 5th day

of May, 1907.

[Seal] O. D. COCHRAN,
Notary Public in and for the District of Alaska.

In the District Court for tlie District of Alaska,

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

E. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.
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Affidavit of Louis Rudolph.

United States of America,

District of Alaska,—ss.

Louis Rudolpli, being first duly sworn, deposes and

saj^s : That he was engaged in mining for the defend-

ants Andrew Eadie and F. H. Waskey, from the 13th

day of August, 1906, until the present time, except-

ing during the period when said mine was closed

down on account of the labor strike during the past

winter ; that affiant is well acquainted with the shaft

situated about 350 feet southeasterly from the north-

west corner of said claim, and claimed to be the as-

sessment work for the .year 1903 ; that said shaft has

not been enlarged in any manner since affiant has

been engaged in working upon said claim; that affi-

ant can state as a miner that said shaft was not in

any way enlarged during the summer of 1906, for

the reason that if the same had l)een enlarged it could

bo readily seen from fresli earth and gravel whi(»h

would necessarily l)e deposited nronnd said shaft,

but that the eartli and gravel surrounding said sliaft

is more or less covered witli moss and vegetation

sliowiug conrhisively to a miner that tlie same liad

been (lug scviM-al years ago; and tliat tlie shaft as it

now aj)poars upon the ground shows concbisively to

a miner that said shaft lias not been disturbed or anv
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fresh earth thrown out therefrom during the year

1906.

Affiant further says that he has no interest in the

result of this litigation.

LOUIS RUDOLPH.

Subscribed and sworn to before me this 5th day of

Ma.y, 1907.

[Seal] O. D. COCHRAN,
Notary Public in and for the District of Alaska,

In the District Court for the District of Alaska^

Second Division.

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

P. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.

Affidavit of H. A. McLaughlin.

United States of America,

District of Alaska,—ss.

H. A. McLaughlin, being first duly sworn, deposes

and says : That he is a miner by occupation and has

lived in the Cape Nome Mining District since the

3"ear 1903; that he is well acquainted with that cer-

tain placer mining claim situated in the Cape Nome
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Mining District, District of Alaska, known as and

called the ''Bon Voyage'' claim; that he was em-

Ijloyed by F. H. AVaskey and his associates to work

on said claim in the month of June, 1906, and worked

there continuously until the 24th day of October,

1906.

That affiant knows a certain old prospect hole sit-

uated on said ''Bon Voyage'' claim about three hun-

dred and fifty feet in a southeasterly direction from

the northwest corner and near the roadway, which

is claimed to be the assessment work on the ''Bon

Voyage'' claim for the year 1903; that said prospect

hole has the appearance of being made several years

ago and has sloughed in considerably on the sides; that

said hole was not enlarged in any way from the time

affiant first went to work on said claim in the month

of June, 1906, up to and including the time he quit

work tlioi'c in Octol)er, 1906; tliat affiant is absolutely

]j()sitive of tliis fact, having been on the claim all the

time duriug said ])eriod and having freciuently car-

I'icd water from said liolc, to be used in tlie boilers;

that affiant ran the l)()ilers all siumner while he was

em])l()yed on said claim and cari'ied water fi'om said

hole almost ovovy day, aud that aCfiaut knows of liis

own knowledge ]M)sili\'ely lliat said liole was not en-

larged oi* dug dee])er during the sunniKM* oi* fall of

19()(); that the defendant AVaskey and his associates

and their employees used lo ri'e(|nently ]);iii dii't in
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said hole and the onl.y chan^'e in said hole would be

the deposit of a small amount of gravel or rocks 'from

the pannings made therein ; that water stood in said

hole all of the summer and fall of the year 1906, and

when the weather was wet the hole would be full of

water and at dry seasons the w^ater would be lower.

Aliiant further says that he has no interest in this

action.

H. A. McLaughlin.

Subscribed and sworn to before me, this 4th day of

May, 1907.

[Seal] O. D. COCHRAN,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

In the District Court for the District of Alaska.

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

P. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.
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Affidavit of I. J. Maddaugh.

United States of America,

District of Alasl^a,—ss.

I. J. Maddaugh, being first duly sworn, deposes

and sa.ys: Tliat lie is a miner b.y occupation and has

lived in the Cape Nome Mining District since June,

1906; that affiant is well acquainted with a certain

placer mining claim situated in the Cape Nome Min-

ing District known as and called the '^Bon Voyage"

claim; that affiant was employed to work on said

claim as a miner by F. H. Waske.y and his associates

on July 14th, 1906, and worked tliere continuously

until the 24th day of December, 1906; that affiant

is well acquainted with a prospect hole on said

claim situated about 350 feet southeasterly from

the northwest corner of the claim and near the

roadway and claimed to be assessment work on

said claim for tlie year 1903; that affiant ob-

s('i\('(] tlic said hole wry often during the summer
of lf)()() and oil one or two occasions panned a few

])ans of dirt in il laken Froni ilic drifts of said

''])<)]} Voyage'' chiim; that very frecjuently affiant

liel])e(l 1o carry water from said hole for the boilers

on said claim : lliat said hole had wafer \u ii con-

tiimally froiii the jinic arii.-iiil wciil to work \hrvc in

»liily, IfHMi, until il Froze up in the fall of 19()(); that

'luring wet weuthei- the said |)rospect hole would be



vs. Elma McNaught und Otto Holla. 125

full of water, nearly to the top, and during dry spells

the water would be much lower; that affiant knows

positively of his own knowledge that said prospect

hole was not in any way enlarged or dug deeper from

the time affiant went there in July, 1906, until the

24th day of December, 1906; that affiant was never

absent from said ^^Bon Voyage" claim for a period

of more than 24 hours during the entire time when

he started to work on said claim in July, 1906, until

he left there in December, 1906, and it is impossible

for affiant to be mistaken in relation to said prospect

hole and in relation to the fact that said prospect hole

had never been enlarged during said time or dug any

deeper; that said prospect hole had the appearance

of being an old sloughed-in shaft and to have been

dug for several years.

Affiant further sa3^s that lie has no interest in the

result of the above-entitled action.

I. J. MADDAUGH.

Subscribed and sworn to before me this 4th day of

May, 1907.

[Seal] O. D. COCHRAN,

Notary Public in and for the District of Alaska, Re-

siding at Nome.
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In the District Court for the District of Alaska,

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO

HALLA,
Plaintiffs,

vs.

F. H. WASKEY, J. CEABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.

Affidavit of Joseph Crabtree.

United States of America,

J)istriet of Alaska,—ss.

Joseph Crabtree, being first dnly sworn, deposes

and says: That he is one of the defendants in tTie

above-entitled action; that affiant has read the reply

affidavits filed herein and signed by Otto Halla, R. S.

Horn and T. M. Reed; that affiant has carefully ex-

amined the pliotogra])hs attached to said affi(hivits

and referred to tlierein ; that afliant was on said '" Bon

Voyage" claim frecjuently during the months of

June, July, August, Se])tembei' and October, lf)0(),

and has had charge of the oi)erations on said claim

for liimseir and his associates.

That affiant knows and is well ac(|uainted with the

prospect hole on said claim situated aljout 350 feet
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from the northwest corner of said claim and near the

roadway and claimed to be the assessment work on

said claim for the year 1903 ; that affiant knows posi-

tively of his own knowledge that said prospect hole

has not been in any way enlarged or dug deeper since

the time affiant first became acquainted with it in

June, 1906 ; that said prospect hole did during all the

summer and fall of the year 1906 contain water,

which affiant used to use in the boilers on said claim

;

that usually affiant had said water bailed out and car-

ried to the boilers, but at one time he rigged a pump

to pump said water; that in rigging said pump he

placed two timbers 4x6 across said hole, about 21 feet

long, and used a suction pipe or hose about five feet

long; that on account of said water being so used

and on account of the dry weather at times the water

was frequently very low in said hole and at other

times the said hole was full of water almost to the

top ; that it was impossible for said hole to have been

enlarged or dug any deeper without affiant's know-

ing of it, and for that reason affiant can positively

state that said hole was not dug any deeper or en-

larged at any time during the months of June, July,

August, September and October, 1906, or at any time

since; that affiant frequently panned dirt from the

drifts of the *'Bon Voyage" daim in said hole, it be-

ing a very convenient place for such purpose.
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Affiant further Sciys that at the point where said

hole is dug on said ''Bon Voyage" claim there is

about a foot and a half to two feet of muck and that

l)elow that there is cla}^ and graA'el mixed, which clay

and gravel is frozen solid and is cement-like in char-

acter and very difficult to dig; that a considerable

amount of said clay and gravel mixed thrown out of

said shaft when the same was dug was lying along-

side of said hole when affiant first saw the same in

June, 1906, and has remained there continuously

evei- since and is still there and was there at all the

times when said photograj)hs were taken, as plainly

appears therefrom.

J. M. CRABTREE.

Subscribed and sworn to before me, this 4th day of

ifay, 1907.

[Seal] O. D. COCHRAN,

Notary Public in and for the District of Alaska.

In the Distriet Court for the Distrief of AldsJid,

Seeoiid Viuisioii,

JOS. rTAMMKK\ B. SCHWAl.^Z and OTTO
1 JALLA,

Plaintiffs,

vs.

F. II. WASKEY, J. (4^\BTRI^]K, J. POTTI^K*

WIIITTRKN and ANl)in^]\V KADIK,

Defendants.
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Affidavit of T. M. Gibson.

United States of America,

District of Alaska,—ss.

T. M. Gibson, being first duly sworn, deposes and

says : That he is a miner by occupation and has been

engaged in mining in the Cape Nome and adjoining

.Oistricts since the year 1903 and prior thereto ; that

affiant is well acquainted with the '^Bon Voyage"

claim situated between Newton Gulch and Nome

Tiiver and has mined in that vicinity and is well ac-

quainted with the character of the ground ; that said

ground is frozen solid from the surface to bed rock,

except where the muck on the surface might thaw

out in the summer time ; that a prospect hole on said

^^T>on Voyage" claim four feet wide, six feet long

and fourteen feet deep would have cost in the year

1903 more than $100.00; that in affiant's opinion sucli

a prospect hole would well be worth $150.00, or more,

and that in affiant's opinion an ordinar}" miner could

not sink said prospect hole by himself in less than

20 days' time, working the usual hours; affiant

further says that he has no interest in the above-en-

titled action.

T. M. GIBSON.
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Subscribed and sworn to before me, this 4th day

of May, 1907.

[Seal] IDA G. CHAQUETTE,

Notary Public in and for the District of Alaska, He-

siding at Nome.

1)1 the District Court for the District of Alaska,

Second Division,

JOS. HAMMER, B. SCHWARZ and OTTO
HALLA,

Plaintiffs,

vs.

F. H. WASKEY, J. CRABTREE, J. POTTER
WHITTREN and ANDREW EADIE,

Defendants.

Affidavit of Henry P. Hannan.

United States of America,

District of Alaska,—ss.

Henry P. Hannan, being first duly sworn, deposes

and says: That he knows the '*Bon Voyage'' claim,

in controversy in the above-entitled action; that lie

cmpncncod working as a miiuM* on said claiin for l'\

II. Waskey and his associates on oi- about the 25th

cay <^f June, \^.)i)i); that affiant is familiar with a cer-

tain prospect liole situated al)onl '^')0 IVct from the

northwest coiTier of said claim and m'iw the roadway

•••.ssiiig said ckiim; that al'fiant lirst saw said hole in
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the year 1903; that in June, 1906, affiant saw said

ho^e every day and frequently panned in it during

the months of June and July; that affiant worked

continuously on said ^^Bon Voyage'' claim as a

mirier until some time in the month of October, 1906,

and knows that said hole was not in any way exca-

vated or made larger or deeper during said time;

that said hole in the months of September and Oc-

tober, 1906, was in the same condition as it was in the

months of June and July of said year, except that it

contained more water and was probably filled up to

a small extent by continually panning in it.

Affiant further says that he is not at present in the

i ••^ploy of the defendants and has not been in their

en. ploy since October, 1906, and that he has no in-

terest in the result of the above-entitled action.

HENRY P. HANNAN.

Subscribed and sworn to before me, this 4th day of

Mav, 1907.

[Seal] IDA G. CHAQUETTE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

[Endorsed]
: Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.
May 6, 1907. Jno. H. Dunn, Clerk. By

,

Deputy.
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Memorandum Relative to Evidence Introduced on

Hearing on Order to Show Cause, etc.

The foregoing was all the evidence introduced at

the hearing of said order to show cause, and there-

upon on the 1st day of June, 1907, the above-entitled

court granted said injunction pendente lite, and made

and entered herein an order in words and figures as

follows

:

In the District Court for the District of Alaska,

Second Division.

ELMA McNAUGHT and OTTO HALLA,

Plaintiffs,

vs.

F. H. WASKEY, JOSEPH M. CRABTPEE,
JOHN DOE and RICHARD ROE,

Defendants.

Injunction Pendente Lite.

The plaintiffs in the above-entitled cause liaving

commoncod an action in the above-entitled court,

against the al)ove-named defendants, and liaving a])-

plied for an injunction pendente lite against the said

defendants requiring them and each of them lo re-

frain from rocking, sluicing, mining oi* in any man-
ner working in or uixm that certain portion of the

Roosevelt mining chiim, situat(Ml on the divide be-

tween Newton Gulch and Fox (h'eek in Cape Nome
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Mining District, District of Alaska, and duly de-

scribed by metes and bounds in the complaint on file

in this action, reference to which is hereby made.

And the said defendants having appeared in the

above-entitled action on the 27th day of May, 1907,

in answer to an order to show cause why an injunc-

tion should not issue pendente lite, and plaintiffs

and defendants having on the 28th day of May, 1907,

submitted said cause to the court upon the pleadings

in said cause, and upon the affidavits of the parties,

and the Court having heard the arguments of coun-

sel for plaintiffs and for defendants, and being other-

wise fully advised in all the premises, and it satis-

factorily appearing to the Court that it is a proper

cause for injunction, and that sufficient grounds ex-

ist therefor, and an undertaking having been given

and provided as required by the Court in the sum of

five thousand dollars.

It is therefore ordered by the Court that until the

further order of the Court in the premises, you and

each of you the said Prank H. Waskey, Joseph M.

Crabtree, John Doe and Eichard Eoe, and all your

servants, employees, counselors, attorneys, solicitors,

agents, workmen, and all others acting in assistance

of you, and each of you and every of you, do abso-

lutely desist and refrain from rocking, sluicing, min-

ing or in any manner working in or upon the prem-
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ises in controversy in this cause, and particularly set

forth in plaintiffs' complaint on file herein.

Done in open court this 1st clay of June, 1907.

ALFRED S. MOORE,
District Judge.

United States of America,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annexed in-

junction pendente lite on the 7th da}^ of June, 1907,

and thereafter on the same date I served the same

at Nome, Alaska, upon Joseph M. Crabtree, b}^ de-

livering to and leaving with him a copy thereof, cer-

tified to be sueh by Jno. H. Dunn, Clerk of the Dis-

trict Court, District of Alaska, Second Division.

Returned this 8th day of June, 1907.

T. C. POWELL,
United States Marshal.

By Clyde C. Coleman,

Deputy.

Marshal's Costs—1 Sendee $6.00.

[Endorsed] : Piled in tlie Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome,

June 1, 1907. Jno. II. Dunn, Clerk. \W ,

Deputy. Orders and Judgments, vol. 5, page 291.
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Prayer for Settlement and Allowance of Bill of Ex-

ceptions.

Wherefore, defendants pra}^ the foregoing to be

settled and allowed herein as their bill of exceptions

on said order granting an injunction pendente lite.

ALBERT FINK,

IRA D. ORTON,

Attorneys for Defendants.

Service admitted Jnly 27, 1907.

J. ALLISON BRUNER,

Of Attys. for Pltff.

Order Settling and Allowing Bill of Exceptions.

The foregoing bill of exceptions having been served,

filed and presented for settlement within the time al-

lowed by law and extensions thereof made b.y orders

entered of record and being full, true and correct is

hereby settled and allowed. Done at Nome, Alaska,

this 28th day of September, 1907, at a regular da.y

in a special term of said Court held at Nome, com-

mencing July 1st, 1907, the settlement of said bill

having been specially continued to this term.

ALFRED S. MOORE,
Judge District Court, District. of Alaska, 2d Div.

[Endorsed] : No. 1677. No. 1677. McNaught vs.

Waskey. No. 1677. In the District Court for the

District of Alaska, Second Division. Ehna Mc-
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Xaiigbt ct al., Plaintiff, vs. F. H. Waskey et al., De-

fendant. r>ill of Exceptions on Order Granting In-

junction Pendente Lite. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Jul. 27, 1907. Jno. H. Dunn, Clerk. By

, Deputy. Albert Fink, Ira D. Orton, At-

torney for . Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Divi-

sion, at Nome. Sep. 28, 1907. Jno. H. Dunn,

Clerk. By — , Deputy.

In the District Courts District of Alaska, Second

Division,

ELMA McNAUGHT and OTTO HALLA,
Plaintiffs,

vs. .

l\ II. WASKEY and JOSEPH M. CRABTREE,
Defendants.

Assignment of Errors.

Como now F. II. Waskey iwul Joseph M. Cral)-

troo, defendants in tlie al)ove-(Mititled action, and as-

HJpi the I'oiiowiuf'' crroi's as lia\ ini;- been connniUed

by file nbovo-onfitlcd coui"! in ninkin^* and ciijcriui;-

herein on .hnic Isl, 11)07, the owWv ol' injnnclion pen-

(h-nte lite, on wliirli said errors the said (hdVndants

intend to and do rely on their appeal Irom said or-
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der to the United States Circuit Court of Appeals

for the Ninth Circuit:

I.

The Court erred in enjoining and restraining the

said defendants from sluicing up the dumps of x^ay

gravel situated on the premises in dispute for that

said dumps of pay gravel have become and were at

said time, and now are, personal property, and not

involved in the above-entitled action.

II.

The Court erred in making and entering said or-

der of injunction and that part of said order of in-

junction enjoining and restraining the defendants

from sluicing up the dumps of pay gravel on said

premises extracted by them for that said dumps of

pay gravel were taken and extracted from said prem-

ises and converted into personal property by the

defendants, in good faith, under a bona fide claim of

ownership and right so to do.

III.

The Court erred in making and entering said or-

der of injunction and that part of the same which

in effect enjoins the defendants from sluicing up the

dumps of pay gravel on said ]3^'^ii^ises extracted

therefrom bv the defendants, for the reason that said

dumps of pay gravel are personal property, and are
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not the subject matter of this suit nor involved there-

in.

IV.

The Court erred in making and entering said or-

der of injunetion, particuhirly that part of the same

enjoining and restraining the defendants from shiie-

ing in or on said premises, Ijecause said injunction

order thereby enjoins and restrains the defendants

from shiicing up the dumps of pay gravel on said

premises, which have become and are personal prop-

erty and not part of the realty and not involved in

this action.

V.

The Court erred in making and entering said or-

der of injmiction ])e('ause it appeared from the af-

fidavits on iWc that the defendants were tlie lessees

of the premises in dispute, liolding a valid lease from

the prior locator and owner of said premises.

AVherefore, said dc^fendr.nts ])ray tliat said order

oT injunction he reversed and they ];c restored to all

things they liave lost therel)y.

Al.P>Eirr FINK,

IKW 1). ORTON,
Attorn(\vs i'ov Defendants.

Service adniitlcd July :U)tli, lf)()7.

J. AJ.LISON HK^UNER,

Of Attornevs for Pltffs.
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[Endorsed] : No. 1677. Original. In the District

Court for the District of Alaska, Second Division.

Elma McNaught et al., Plaintiff, vs. F. H. Waskey

et al.. Defendant. Assignment of Errors. Filed in

the Office of the Clerk of the Dist. Court of xVlaska,

Second Division, at Nome. Jul. 30, 1907. Jno. H.

Dunn, Clerk. By , Deputy. Ira D. Or-

ton. Attorney for Defendants.

In the District Court, District of Alaska, Second

Division.

ELMA McNAUGHT and OTTO HALLA,

Plaintiffs,

F. H. WASKEY and JOSEPH M. CRABTREE,
Defendants.

Bond on Appeal.

Know all men by these presents: That we, F. H.

Waskey and Joseph M. Crabtree, as principals, and

B. L. Kinzie and T. J. Dugan, as sureties, are held

and firmlv bound unto Elma McNaught and Otto

Halla, plaintiffs, in the above-entitled action, in the

sum of five hundred dollars, for the payment of

which, well and truly to be made, we bind ourselves,

our and each of our heirs, executors, administratoi*s

and assigns, firmly by these presents.
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Sealed with our seals aucl dated this 30th day of

Jidv, 1907.

Whereas, lately at a session of the United States

District Court for the District of Alaska, Second Di-

vision, in an action pending in said Court, between

Elma McNaught and Otto Halla, Plaintiffs, and F.

H. Waskey and Joseph M. Crabtree, Defendants, an

injunction pendente lite was on the 1st day of June,

1907, made and entered in favor of the said plain-

tiffs and against said defendants, enjoining the said

defendants from certain acts therein particularly

specified, and said defendants having obtained from

said District Court an order allowing an appeal from

said injunction and the order granting same to the

United States Circuit Court of Appeals for the Ninth

Circuit, and a citation directed to said ])laintiffs is

al)out to be issued;

Now, therefore, the condition of the above obliga-

tion is sucli that if the said F. H. Waskey and Joseph

"M. Cra))tree shall prosecute their said a])]>eal to ef-

fect and answer all costs, if they fail to make their

])lea good, tlien tliis o])ligation to be void, otherwise

it sliall I'cmain in full force and effect.

F. H. WASKFY, [Seal]

JOSKPII M. CI?AP>TRFE, [Seal]

P»v 1 \l\ 1). OirrON, Their Atty.

n. L. KINZIE. [Seal]

T. J. DUGAN. [Seal]
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United States of America,

District of Alaslsa,—ss.

B. L. Kinzie and T. J. Dugan, being iirst duly

sworn, eatli deposes and says : That he is one of the

sureties to the foregoing jjond ; that he is worth the

sum of five hundred ($500.00) dollars, over and
above all debts and liabilities and exclusive of prop-
erty exempt from execution.

B. L. KINZIE,

T. J. DUGAN.

Subscribed and sworn to before me this 30th day
of July, 1907.

[Not. Seal] IDA G. CHAQUETTE,
Notary Public in and for the District of Alaska, Re-

siding at Nome.

The foregoing bond, presented and filed in open
Court, this 30th day of July, 1907, is hereby ap-
proved.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second Di-

vision.

[Endorsed]
: No. 1677. Original. In the District

Court for the District of Alaska, Second Division.
Elma McNaught et al.. Plaintiff, vs. Frank H.
Waskey et al., Defendant. Bond on Appeal. Filed
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in the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Jul. 30, 1907. Jno. H.

Dunn, Clerk. By
, Deputy. Ira D. Or-

ton, Attorney for Defendants.

In the District Court, District of Alaska, Second

Division.

ELMA McNAUGHT and OTTO HALLA,
Plaintiffs,

vs.

F. H. WASKEY and JOSEPH M. CRABTREE,
Defendants.

Petition for and Order Allowing Appeal.

The defendants, F. H. AVaskey and Joseph M.

Crabtree, feelino; tliemselves aggrieved hy certain in-

terlocutory order of injunction ])endente lite, made,

entered and tiled in the above-entitled action on the

1st day of June, 1907, restrniuiii^- and enj(uuiug the

said defendants, and their servants, (Mnployees, roun-

selors, attorneys, solicitors, agents, workmen and all

otlu^rs acting in their assistance from I'ocking, shiic-

ing, mining or in any manner working in or u])on

the |>remis(»s in controversy in this action, hereby a])-

peal from said interlocutory order of injunction to
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the United States Circuit Court of Appeals for the

Ninth Circuit, and pray that said appeal be allowed.

Dated, Nome, Alaska, July 30th, 1907.

ALBERT FINK,

IRA 1). ORTON,

Attorneys for Defendants.

The foregoing appeal is hereby allowed. The said

defendants, F. H. Waskey and Josei3h M. Crabtree,

to give bond for costs in the sum of five hundred dol-

lars, to be approved by the undersigned.

Dated, Nome, Alaska, July 30th, 1906.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second Di-

vision.

Service admitted July 30th, 1907.

J. ALLISON BRUNER,

Of Attys. for Plffs.

[Endorsed] : No. 1677. Original. In the District

Court for the District of Alaska, Second Division.

Elma IVIcNaught et al., Plaintiff, vs. F. H, Waskey

et al., Defendant. Petition for Order Allowing Ap-

peal and Order Allowing Same. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Jul. 30, 1907. Jno. H. Dunn,

Clerk. By , Deputy. Ira D. Orton, At-

torney for Defendants. Vol. 5, Orders and Judg-

ments, p. 351. Comp.
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UNITED STATES OF A^^IERICA.

District Court, District of Alaska, Second Division,

:\rcXAUGHT et al.,

Plaintiflfs,

vs.

WASKEY et al.,

Defendants.

Praecipe for Transcript of Record.

To the Clerk of the Above-entitled Conrt:

You will please make and eeitifv transcript on ap-

peal from injunction order—consisting of bill of

exceptions and appeal papers.

IRA D. ORTON,

Of Attys. for Defts.

Notice—Attoi'ncvs will ])lease endorse their own

filings. Kule 47.

[Endorsed] : Cause No. 1G77. District Court, Dis-

trict of Alaska, Second Division. McNaught et al.,

IMaiiitin's, vs. A\'askey et al.. Defendants. Praecipe.

Filed in llie OlTice of the Clerk of the Dist. Court of

Alaska, Second Division, at Noiiie. Oct. 8, 1907.

Jno. H. Duini, Clerk. By , Dc^puty.
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In the District Court for the District of Alaska, Sec-

ond Division,

No. 1677.

ELMA McNAUGHT and OTTO HALLA,
Plaintiffs,

vs.

F. H. WASKEY, J. M. CRABTREE, JOHN DOE
and RICHARD ROE,

Defendants.

Clerk's Certificate to Transcript of Record.

I, John H. Dunn, Clerk of the District Court for

the District of Alaska, Second Division, do hereby

certify that the foregoing typewritten pages, from 1

to 139, is a true and exact transcript of the bill of ex-

ceptions, assignment of errors, bond on appeal, peti-

tion for order allowing appeal and order allowing

same, and praecipe for transcript on appeal, in the

case of Elma McNaught and Otto Halla, Plaintiffs,

vs. F. H. Waskey, J. M. Crabtree, John Doe, and

Richard Roe, Defendants, No. 1677, this Court, and

of the whole thereof, as appears from the records and

files in my office at Nome, Alaska ; and further cer-

tify that the original citation in the above-entitled

cause is attached to this transcript.
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Cost of transcript, $41.10, paid by Ira D. Orton,

of attorneys for defendants.

In witness whereof, I have hereunto set my hand

and affixed the seal of said Court this 22 day of Oc-

tober, A. D. 1907, at Nome, Alaska.

[Seal] JNO. H. DUNN,

Clerk District Court of Alaska, Second Division.

In the District Court, District of Alaska, Second

Division.

ELMA McNAUGHT and OTTO HALLA,

Plaintiffs,

vs.

F. H. WASKEY and JOSEPH M. CRABTREE,

Defendants.

Citation on Appeal (Original).

United States of America,

District of Alaska,—ss.

Tlie President of the United States of America, to

Elma McNaught and Otto Halla, Oreetin<T::

You are hei'eby cited and admonislied to be and

api)ear at the United States Circuit Court of Ap-

peals, Ninth Cirrm't, to be held at tlie city and county

of San Francisco, State of California, on tlie 27

day of August, 1907, i)ursuant to an appeal filed in
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the clerk's office of the United States District Court,

District of Alaska, Second Division, wherein F. H.

Waskey and Joseph M. Crabtree are appellants, and

you are appellees, to show cause, if any there be, why

the interlocutory order of injunction pendente lite^

in said appeal mentioned, should not be corrected

and speedy justice should not be done to the parties

in that behalf.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States of America, this 30th day of July,

1907, and of the Independence of the United States

the one hundred and thirty-first.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second

Division.

[Seal] Attest: JNO. H. DUNN,
Clerk District Court, District of Alaska, Second Di-

vision.

By Angus McBride,

Deputy Clerk.

Personal service of the foregoing citation made on

us and the receipt of a copy thereof admitted this

30th day of July, 1907.

J. ALLISON BRUNER,
Ot Attorneys for Appellees.
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[Endorsed] : No. 1677. Original. In the District

Court for the District of Alaska, Second Division.

Elma McNaught et al., Plaintiff, vs. F. H. AVaskey

et al., Defendant. Citation. Ira D. Orton, Attorney

for Defendants.

[Endorsed] : No. 1517. United States Circuit

Court of Appeals for the Ninth Circuit. P. H.

Waskey and Joseph M. Crabtree, Appellants, vs.

Elma McNaught and Otto Halla, Appellees. Tran-

script of Record. Upon Appeal from the United

States District Court for the District of Alaska, Sec-

ond Division.

Piled November 2, 1907.

P. D. MONCKTON,

Clerk.


